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ABANDONMENT. 

1. The mere strandinff of a ship on a bar will not, of itself, justify an 
abandonment ; and the master and crew are bound to use their best ex- 
ertions to eet her off. Hatoland t. Marine Insurance Company^ ii. 474. 

8. If the stranding was of such a character as to render it, in good judgment, 
hopeless to get the Tcssel off, then the abandonment was justified, and 
the loss was within the policy. Ibid, 

3. An offer to abandon the insured Tessel, made as soon as the insured ob- 
tuns the preliminary proofs of loss, to be laid before the underwriters, 
is not too late. Garaner ▼. The Columbian iMurance Company, ii. 550. 

ABATEMENT. 

1. If one of two joint partners or contractors, issued alone on a joint con- 

tract, he must pleaa it in abatement. ClemerUson t. Beatty, i. 178. 

2. The writ is not abated by substituting the assignee as plaintiff in place of 

the bankrupt Wise v. Decker, i. 190. 

3. After office judgment set aside by a ^neral appearance, the defendant may 

plead in abatement that the aq>ias was not properly served. Knox y. 
Summers, i. 260. 

4. To support a plea in abatement, for not naming all the joint promisors, it 

is not necessary for the defendant to prove t&t the plaintiff knew that 
he was dealing with a copartnership. Norwood v. Sutton, L 827. 

5. The expiration of the charter of the Bank of the United States abated all 

suits tnen pending in the name d tibe president and company of that 
bank. Bank of the United States y. McLaughlin, iL 20. 

6. Case will lie for use and occupation of land in Virsinia, but all the joint 

tenants, or tenants .in common, interested with the plaintiffs must be 
joined as plaintiffs in tiie action ; and if they are not, tne defendant may 
take advantage of the omission, without pleading it in abatement New- 
ton ff Muncaster v. Reardon, ii. 49. 

7. The Court will not receive a plea in abatement that there are other de- 

fendants not taken, xuAeaa it be put in on oath. Edmondson v. Barrell, 
ii. 228. 

8. Quoere, whether the misnomer of a body eoiporate must be pleaded in 

abatement ? Central Bank, Georgetoum, v. Tayloe, ii. 427. 

9. A plea of misnomer in abatement is too late after the expiration of the 

rule to plead. Brooklyn White Lead Co. v. Pierce, iv. 081. 

10. It is no ^und for a plea in abatement of the indictment, that one of the 

grand jurors had previously expressed an opinion that the defendant was 
guilty of the offence. United states v. Riciard IL While, y. 457. 

1 1 . A plea in abatement, not upon oath, may be treated as a nullity. Fenwick 

V. Grimes, ▼. 60S. 

12. A plea in bar, overrules a plea in abatement Ibid. 

18. The order of pleading is part (^ the common law, and does not depend 
upon a mere rule of the court Ibid. 
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ABSENT DEBTOR. 

1. Upon a cbancery attacbment in Alexandria conntf, D. C, a^iinst the ef- 

fects of an absent debtor, the gamxsbee, residing in Alexandria county, is 
not liable to the plaintiff, forgoods of the defendant which are in the 
custody of the garnishee in Y&^inia, where the debtor himself resides. 
AlUler Sf Son r. Hooe jr Janney^ li, 622. 

2. If the resident ^imishee, is not indebted to the defendant, and has no ef- 

fects of the defendant in his possession in this district, and the defendant 
himself is not found in the county of Alexandria, no decree can be ren- 
dered against either the garnishee, or the debtor, and the bill must be 
dismissed, as the Court has no jurisdiction in the case; Ihid. 

ACCESSORY. 

There cannot be an accessory, at common law, to an offence which does 
not amount to felony. United States v. WiUicanSf i. 174. 

ACCIDENT. 

A casualty, happening against ihe will and without the negligence or other 
default of the party, is, as to him, an ineTitable casuify. Hodgson y. 
Dexter y i. 109. 

ACCOMMODATION. 

1. The indorsement of a note is eridence of money had and received by the 

defendant for the plaintiff's use, although the note was indorsed by the 
defendant for the accommodation of the maker. Bank of Alexandria y. 
Wilson^ ii. -5. 

2. The plaintiff's counsel may fill up the blank indorsement at the trial, al- 

though the indorsement was for the accommodation of the maker of the 
note. Ibid. 

ACCOUNT. 

1. If after the. juiy is impanelled and sworn, it appear to be a case in which 

it is necessary to examine and detennine upon accounts between the 
parties, the Court will order the jury to be discharged, and the accounts 
to be audited and stated by the auditor of the Court, agreeably to the 
Maryland Act of 1 785, c. 80, § 1 2. United States y. Rose, ii. 56 7. 

2. The creditors of the insolvent estate of a deceased debtor, have a right to 

contest the settlement of the executor's account, before the Orphans' 
Court, and to appeal from its decision to this Court. Nichols et aL v. 
Hodge's Executor, li. 567. • 

S. What is not excepted to, will be considered, at the trial, as admitted. The 

Sarty excepting to the report will, at the trial) have the same benefit, to 
le extent of his exceptions, as he would have had if he had formally 
pleaded or demurred before the auditor, according to the English forms of 
proceeding in actions of account The auditors report is of no avtul, 
out to ascertain the points really litigated by the parties. Barry v. Barry, 
iii. 120. 

4 . Items of partnership account cannot be recovered in a suit at law by one 

partner against the other, if the ioint concerns have not been settled. 
The accounts current rendered by each to the other are admissible in 
evidence to show, by the admissions of the parties, that the items are not 
items of partnership account Ibid. 

5. In an action upon an open account, the pliuntiff may give evidence of any 

item of whicn the defendant has had reasonable notice ; and the exhibit- 
ing and filing a claim for a particular item before the auditor will be con- 
sidered as reasonable notice of such claim. Ibid. 

6. The proceedings in equity in a cause in which the present plaintiff and 

defendant are parties, may be read in evidence to show that the defendant 
had charged to another account some of the articles charged to the plain- 
tiff, in the present action. Ibid. 
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ACCOUNT, (continued.} 

7. If an accoant cimrent be receired and kept wkhoat objection, except as to 

particiilar items, the person so receiving it m&j still surcharge ana falsify 
as to other items. Aid, 

8. If an account be received, and not objected to for several years, the jary 

maj infer that it is correct. White v. M<iconj iii. 250. 

9. If one 0£ the counts be '^for matters properly chargeable in accoant accord- 

ing to the accoant therewith filed, agreeably to the Maryland practice ; 
and there be no accoant filed, and x^on assumpsit be pleaded to all the 
counts, the plaintiff ma^ give evidence upon that count, the defendant 
having, by his plea, waived the objection to the same. Semmes v. Lee, 
iii. 489. 

10. It is competent for the Court to admit evidence of equitable claims aeainst 

the United States, which have been rejected by the accounting officers 
of the Treasury. United States v. Fitzgerald, iv. 203. 

1 1. An account, although duly authenticated accoiding to law, is not, per se 

evidence of a balance due on a former account, nor of items transfeired 
from the account of another person ; nor of items recharged which had 
been l)efore credited. United States v. Kuhn, iv.,401. 

12. From the &ct that the defendant objected to certain items of debit, in the 

account, and was sUent as to the other items, the jury may, and ought to 
infer that he acquiesced in the items not objected to ; unless they should 
be satisfied that ne did not so intend; the burden of proof of which is 
on the defendant Ibid, 

13. The jury may infer that the defendant claimed no credits but such as are 

stated in the ** reconcilement,'' and ought so to infer unless the defend- 
ant can show that there were other credits claimed by him, or to which he 
is entitled. Ibid. 

14. If the United States produce in evidence the defendant's account current, 

showing a balance in his favor, he is entitled to a verdict unless the plain- 
tiff should prove errors or omissions in that account which would turn the 
balance the other way. To rebut such prima facie evidence, it is not 
sufficient to show that certain claims of the defendant were suspended by 
the proper accounting ^officers, on the coming in of the account current 
containing them, and were subsequently dissulowed by any Secretary of 
the Navy. Ibid. 

15. An account allowed by order of the Secretary of the Navy for the time 

being, is not rebutted by showing that it was afterwards disallowed by a 
subsequent Secretary. Ibid. 

16. In order to rebut the prima facie evidence arising from the production and 

giving in evidence, by the United States, of the defendant's account con- 
taining the charge, it is incumbent on the United States to satisfy the 
jury that the char^ was such as the Secretary of the Navy ought not to 
nave allowed. Ibtd. 

1 7. The Court instructed the jury, in effect, that if the Secretary of the Navy 

did not direct the Fourth Auditor to allow the specific sum claimed, but 
only to make such allowance as on examination ne should find to have 
been made in similar cases, they should, from a consideration of all the 
evidence, make such allowance as they should find had been usually made 
in similar cases ; and if it should appear that no such allowance had been 
made in any similar case, then to make such as they should deem reason- 
able. 

And the Court further instructed the jury, in effect, that the Secretary had 
a riffht to order the Fourth Auditor to make such allowance, and if made 
hj him, it was equivalent in law to an actual allowance by the Secretary 
lumselfl 

And farther, that if the Secretary did authorize the alkwance of the claim, 
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ACCOUNT, (continued.) 

and the accoantiii^ oCBoers omitted to pan tiie same, witfaoat any de&ult 
of the defendant, then the defendant is entitled to such allowance, unless 
it was made by fraud, imposition, or misapprehension of the facts of the 
case. Ibid, 

18. The paymaster of the marine coxps was not by law entitled to the pay of 

a major in the genend staff, nor or a nu^ in tiie caTalxy &om November, 
1821, to October, 1880. 
Up to die year 1828 he had received the pay and emoluments of a major 
m the infantry, and this was continued to him until 1881, by the Besolu- 
tion of May, 1880. Ibid. 

19. After a credit has been given by the United States, and the account set- 

tled, it is not competent for the United States to open the account and 
revoke such credit, unless it were originally given by fraud, imposition, or 
mistake. Ibid. 

20. The account annexed to the declaration need not be such as is per se 

evidence under the Act of Maryland of 1729, c. 20. McLaughlin v. 
Turner, I 476. 

21. A set-off or account in bar must be filed one term before the trial in 

Alexandria. Janney v. Baggatt, i. 508. 

22. On a count '^fbr sundry matters properly chargeable in account," the 

Elaintiff may ^ve evidence of money lent, aluiough no account was 
led or annexed to the declaration. Lovejoy v. WiUon, i. 102. 

ACKNOWLEDGMENT. 

1. The execution of a deed of land in Washington, (D. C.) need not be 

proved by the witnesses, if it be acknowledged and recorded. Edmond- 
son V. LoveU, i. 103. 

2. A deed of land in Maryland acknowledged by the grantor before two 

justices of the peace of the county, in Maryland, in which the grantor 
then resided, not beins the county in which the land lies, is not properly 
recorded under the Act of 1766, c. 14, unless there were indorsed on 
the deed a certificate of the clerk of the county, under the seal of the 
Court, that the two justices were, at the time, justices of the peace of that 
county, and such certificate recorded with the deed. MilUgan v. Mayne, 
ii. 210. 

3. The Superintendent of the city of Washington was authorized by law to 

take tne acknowledgment of deeds of land within the city. Peltz v. 
Clarke^ iL 708. 

4. In 1823, the Commissioner of Public Buildings in the city of Washington 

had authority to take the acknowledgment of deeds of land in the county 
of Washington, D. C. Middleton v. Sinclair, v. 409. 

ACTION UPON THE CASE. 

1. A person who has the right to do an act, has a right to use the necessary 

means. Hooe v. Cor]Sfration of Alexandria, L 98. 

2. The principal is liable for the conduct of his agent while acting in his 

employment, although he act without or contrary to his order. Snd, 

3. Full costs are allowed upon a verdict for one cent damages, in an action 

upon the case for raising the level c£ a street Ibid, 

4. In an action upon the case against a deputy-postmaster for negligence, the 

instructions of the Postmaster-General may be given in evidence. Dun- 
lop V. Munroe, i. 686. 

5. A deputy-postmaster and his clerks are only bound to use such care and 

diligence in the dischai|[e of their duties as a prudent man exercises in 
^. his own affairs. Ibid. 
6.' Deputy-postmasters are civiUv liable fyr the acts of their servants and 
deriu ; bnt the neglect of the servant or derk cannot be given in evi- 



GENERAL INDEX- 7 

ACTION UPON THE CASE, {continued.) 

dence upon a count charging the loss to have been incurred by the 
neglect of the deputy-postmaster himself. Ibid, 

7. A justice of the peace is not liable in an action for false imprisonment 

under an ille^l warrant issued bj him, unless it be issued maliciously. 
Neale y. Jfint/?e, ii. 16. 

8. In an action upon the case for maliciously contriving to deprive the plain- 

tiffs of their slaves, it is necessary for them to prove malice in the 
defendant; and it is competent for the defendant to show probable cause, 
and the want of malice. Xewu et cd, v. Spalding^ ii. 68. 

9. An action upon the case will lie for the loss of the plaintiff's slave, although 

the defendant wrongfully and unlawfully acqtured and kept possession of 
the slave. Washington y. Wilson^ ii. 153. 

10. An action upon the case will lie against a corporation aggregate for da- 

mage done oy its agents, isnorantl^ or negligently ; but not if done by the 
agent knowingly and wilfully. It is not necessary that it should be done 
under any by-law, or order to the agent. If done by the previous 
authority or subsequent assent of the corporation, it is liable. PrUchard 
y. CorpcraHan of Georgetown^ ii. 191. 

11. In an action upon the statute of Virginia, for carrying away the plaintiff's 

slave, evidence will not be permitted to be given that the slave had 
hired himself as a free man to another master of a vessel in a previous 
voyage. Washington y. Wilson^ iL 153. 

12. The reversioner cannot maintain an action upon the case against a 

stranger who, by persuasion or threats, induces the tenant to attorn to a 
third person ; it not being done maliciously. Brown et al, y. Corcoran^ 
y. 610. 

ADDITION. 

The addition, " clerk," to the name of the defendant, is not a sufficient 
averment that he was, at the time of the marriage, a minister duly 
authorized to celebrate that rite. United States v. McCormicky i. 593. 

ADJOURNMENT. 

An adjourned tenn is an extension of the preceding session; and the 
court has no jurisdiction, at an adjourned term, over office judgments 
rendered between the original and the adjourned term. Memorandum^ 
I 159. 

ADMINISTRATION. 

1. The declaration need not state by whom the letters of administration were 

granted. Cawoodv. Mchols, i. 180. 

2. Although the plaintiffs name themselves administrators, yet, if they have 

not made profert of their letters of administration, they are not bound 
to ^ive oyer of them. Mason y. Lawrasony i. 190, 

3. Administrators are bound to plead before the expiration of the year. 

Buckley y. Beattey, i. 245. 

4. An admmistrator in Alexandria county, has a right at law to give a pre- 

ference to a creditor by confessing a judgment, and a court of equity 
will not interfere by injunction. Wilson v. Wilson, i. 255. 

5. The administrator of appearance-bail cannot be allowed to appear as 

appearance-bail, and plead for the principal Firdey y. MoCartnyj i. 266. 

6. A aefendant who obtained letters of administration in the State of -Virginia 

before the District of Columbia was separated from it, cannot, in a suft 
in llie district, after its separation, sustain the plea of " never administra- 
tor." Courtney y. Hunter, L 265. 

7. A promise by an administrator, in consideration of assets, is a promise as 

aoministrator, and the judgment is de bonis testatoris. Ibid, Faxon y. 
Dyson^ L 441. 
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ADMINISTRATION, (continued,) 

8. If the sureties of an administratrix reside out of the district, a ne exeat 

will be granted to restrain her from moving away with the goods of the 
deceased, before final settlement of her admmistration accounts. Patter^ 
son Y. McLaughUny i. 852. 

9. An action will not lie against the sureties in an administration-bond until 

the plaintiff shall have proved his debt and a devastavit in an action against 
the administrator. Gilpin v. Oxley, i. 568. Gilpin v. CrandeU^ iL 57. 

10. In suits in equity asainst executors and administrators, in Virginia, a law- 

yer's fee is not to oe taxed. Arrell y. Alarsteller, iL 11. 

11. Under the Act of Maryland, 1798, c. 101, c. 8, § 15, the Court, and not 

the jury, is to ascertain whether the defendants paud away all the assets 
before notice of the plaintiff's claim. Hellen v. Beatty, ii. 29. 

12. A surety in an administration-bond is a competent witness for the adminis- 

trator. Thompson v. Afflick, ii. 46. Dayies v. Davies, ii. 105. Craig v. 
* Reintzely ii. 128. Burch y. SpauLdtng, ii. 422. Young v. MandeviUe^ ii. 

444. 

13. A declaration upon a promise made by the defendant must aver assets, in 

in order to charge him personally de bonis propriis. Adams v. WhUang^ 
ii. 182. 

14. An executrix has a right to appeal from a sentence of the Orphans' Court, 

to this Court, without giving security to prosecute ihe appeal with effect, 
and this Court will grant a mandamus accordingly. Deneale v. Young, 
ii. 200. 

15. There can be no judgment in Washington county against an executor or 

administrator for a debt of the testator or intestate, until the Court shall 
have ascertained the assets and assessed the sum for which the judg- 
ment shall be rendered against the executor or administrator de bonis 
propriis. Bank of Washington Y.Peliz, ii. 241. 

16. A purchaser under a power given by will to the executor to sell real estate 

for payment of debts, is not bound to see that the purchase-money is 
properly distributed among the creditors. Greenway v. RobertSy ii. 246. 

1 7. A justice of the peace has no jurisdiction of an action against an adminis- 

trator. Ritchie v. Stone, ii. 258. 

18. Where the defendant is an administrator, the Court will permit him to 

plead the statute of limitations at the trial term ; to which plea the plain- 
tiff can make only one replication. OffuU v. Hally ii. 863. 

1 9. If a suit be brought originally against an administrator, and he die pen- 

dente lite, the administrator, de bonis non, may be compelled to appear 
to defend the suit. Owen v. Blanchard, ii. 418. 

20. Under the Act of Congress for extending the jurisdiction of justices of the 

peace, a justice of the peace has not junsdiction of suits against adminis- 
trators. Adams v. Kincaidy ii. 422. 

21. An administrator, de bonis non, cannot support an action in his own name, 

for the price of ^^oods of his intestate, sold by the previous administrator. 
Calder v. Pyfer, li. 480. 

22. If the administrator of a surety in a collector's bond, pay away the assets of 

his intestate in payment of the intestate's debts before notice of the claim 
of the United States, such payment is is not a devastavit. United States 
y. RickettSy ii. 553. 
,2Z, The creditors of the insolvent estate of a deceased debtor, have a risht to 
contest the setdement of the testator's account before the Orphans' Courty 
and to appeal from its decision to this Court Nichols v. Hodgey ii. 582. 
24. The amount of compensation to be allowed ta the executor for his servi- 
ces in settling the estate, within the limits of five and ten per cent, on 
the inventory, is a matter within the exclusive cognizance of the judge 
of the Orphans' Court; and while his order on that subject remains un- 
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ADMINISTRATION, (carUinued.) 

repealed, it is conclusive agadnst the creditors, and cannot be contro- 
Terted upon plene administravit. Ibid. 

25. A claim by the executor, as a creditor of the estate, cannot be controverted 

hy the other creditors before the Orphans' Court. That court has no de- 
finitive jurisdiction between contending creditors. Ibid. 

26. If the administratrix of her deceased husband 4sell the goods, and take 

notes payable to herself personally, and bring suit on one of the notes 
and die, and her administrator enter his appearance in the suit, and ob- 
tain judgment ; ti^e Court will not order the judgment to be entered upon 
the docxet for the use of the administrator de bonis non of the husband, 
unless he can show that the sureties of the administratrix are insolvent, 
and that the balance of the administration account is against her. Mary 
Ann Magruder^s case, ii. 626. 

27. In an action upon the administration-bond, for a distributive share of the 

estate, the aoministrator ma^ retain, for necessaries furnished to the dis- 
tributee. United- States v. Rttter, iii. 6 1 . 

28. In a declaration, by an administrator, upon a bond to his intestate, he must 

aver himself to lie administrator, and make profert of his letters of ad- 
ministration. Fugate v. Bronaugh, iii. 65. 

29. The Orphans' Court for the county of Alexandria, has no authority to order 

the marshal to administer the estate of any deceased person. Ex parte 
T.Ringgold, in. S6. 

30. The plaintiff is bound to give oyer of his letters of administration, when- 

ever demanded, before Uie expiration of the rule to plead. North v. 
Clark, iii. 93. 

31. An action cannot be maintained, in Washington county, (D. C.) upon the 

administration-bond of an executor, for not giving in a claim against him- 
self, until ^e claim has been established in tne Orphans' Court, according 
to the Maryland testamentary law of 1798, c. 101, c. 8, § 20. United 
States V. Rose, iii. 174. 

32. Upon trial of the issue, upon non assumpsit, in an action by an administra- 

tor, he need not produce his letters of administration. Wise v. Getty, iii. 
293. 

S3. If a debt due by an executor to his testator be not barred by the statute of 
limitations at the time of the death of the testator, the executor is bound 
to give in the claim in the list of debts ; and the statute of limitations 
ceases to run in &vor of the debtor from the time of his accepting the 
trust as executor. Wilson v. Rose, iii. 371. 

34. The Act of Maryland of 1720, c. 24, respecting suits upon administration- 
bonds before tiie return of non est, or nulla bona, against the executor 
or administrator, is in force in the county of Washington, (D. C.) United 
States V. Queen, iii. 420. 

85. An executor may be allowed credit for a loss upon the sale of stocks, al- 
though the sale should have been made without the order of the Orphans' 
Court Ex parte Jones, iv. 1 85. 

36. In the administration of the estate of a deceased person, debts are al- 

ways to be paid according to their respective dignity as regulated l^ the 
law of the country where the representative of the deceased acts, and 
from which he derives his powers; not by the law of the country 
where the contract was made. Union Bank, Ueorgetoum, v. Smith, iv. 21. 

37. In the administration of the estate of a deceased person in the count}' 

of Washington, (D. C.) a judgment of a justice of the peace is not on 
a par with the judgments of a court of record, and is not entitled to 
priority of payment Bettinger v. Ridgway, iv. 840. 

38. Money received by the defendant, for the estate of the intestate in 

the lifetime of the first administrator, may be recovered as assets in 
an action by a subsequent administrator. Blydehburgh v. Lourry^ iv. 368. 
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89. Letters of adndnistration granted by the sarrogate of Suffolk counter, in 
New York, npon bona notabUia foand there, will enable the adminis- 
trator to recover assets in the District of Colombia under the Act of 
Congress of June 24, 1813, § 11. Ibid, 

40. The Orphans' Court m^ charge the administrator with interest in certain 

cases. Union Bank, Georgetown, v. Smith, it. 609. 

41. No creditor can maintain an action against the administrator of his debtor 

upon his administration-bond before a non est, returned npon a capias 
ad respondendum against the administrator, or h Ji. fa, returned nulla 
bona, or other apparent insolvency. The Maryland Act of 1 720, c. 24, 
§ 2, is in force in the county of Washington, (D. C.) United States v. 
Kennedy, iv. 592. WnUed States v. Skaw, iv. 598. 

42. Letters testamentary granted without security, agreeably with the will of 

the testator, may oe revoked by the Orphans' Court, upon the petition of 
creditors. Laird v. Dick, iv. 666. 

43. A justice of the peace has not jurisdiction of an action against an execu- 
. tor, and money paid by the defendant in such a case, while in commit- 
ment upon a ca. sa,, issued upon the judgment of the justice, was 
money paid by duress, and may be recovered in an action for money 
had and received. Foy v. Talburt, v. 124. 

44. The Orphans' Court for the county of Alexandria, has authority under 

the law of Virginia, to regulate and fix the compensation of an executor 
in settling the estate; and for that purpose may order an inventory 
and appraisement; although the will directs that no inventory shall be 
taken. Atkinson v. Bobbins, v. 312. 

45. The rights of the parties under the will are to be decided by the law of 

Virginia; the powers and jurisdiction of the court are to be ascer- 
tained by the law of Maryland, referred to by the Act of Congress, 
erecting the Orphans' Court. Ibid, 

46. If a sealed note oe given to R. H. F., one of the executors of Thomas 

Whittington, it is not necessary that all the executors should join in 
the action. Foote v. Noland, v. 899. 

47. The settlement of an administration account by the Orphans' Court is 

conclusive upon this Court against distributees and residuary legatees, 
except by appeal; although not conclusive against creditors upon a 
question of devastavit, or plene administravit. 

It is a part of the ordinary duty of the Orphans' Court to ascertain and de- 
liver the surplus, or residuum of the estate of a deceased person ; and 
for that purpose to settle (he administration account 

The jurisdiction of that court, in that matter, is original, peculiar, and ex- 
clusive. 

An original bill, in the Circuit Court, to compel an executor to account 
with a residuary legatee, and not necessarilv connected with any other 
ground of equitable jurisdiction, is a bill asking that court to do what 
originally belongs exclusively to the Orphans' Court to do. The Circuit 
Court has not jurisdiction of such an original bill. Lupton v. Janney, v. 
474. 

48. A court of equity will not lend its aid to enforce an unconscientious claim. 

Ibid, • 

49. It is a matter within the discretion of an executor whether he will incur 

the expense of a suit against a known insolvent debtor of the estate. Ibid. 

50. Mere lapse of time is not alone a bar to the opening of an executor's ac- 

counts, but long acquiescence in the settlement of an administration ac- 
count may make it acainst conscience to seek to open it. Ibid, 

51. An administrator appointed in Kentucky, who has received, in the District 

of Columbia, money belonging to the estate of his intestate, cannot by a 
bill in equity be compelled to account for and distribute the same to the 
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next of^kin, citizenB oi, and residing in, Yiiginia, althoQffh the adminis- 
trator should be found in the District of Columbia. Vaugkan v. Northup^ 
V. 496. 

52. Qucere, whedier a foreign administrator can be sued as such, and held to 

aocount in the District of Columbia for assets there received. Ibid. 

53. Letters of administration, with the will annexed, granted in the District of 

Cdumbia, while there was an executor acting under letters testamentaiy 
granted in Mainland, are void. Paul y. Kane, y. 549. 

54. If the executors madyertently pay to some of the legatees, more than their 

shares of the residuum, ana to other of the legatees less than their 
shares, and the estate is not sufficient to make gcwd the deficiency, the 
executors must suffer the loss, or look for reimbursement to the legatees 
who have been overpaid. Mqffit y. Varden* y. 658. 
AFFIDAVIT. 

1. An account charing the defendant "to goods per bill $91,89," with an 

affidavit that ^*uie above account is iust and true," is not sufficient to hold 
the defendant to special baiL Bartleman v. Smarr, ii. 1 6. 

2. An affidavit " that tne within account is just and true as stated," is not suffi- 

cient Traven y. Highly n, W. 

3. In an action lugainst two defendants upon the promissory note of one of 

them, an affi(£tvit by an indifferent witness, that the other defendant ac- 
knowledged that he was a partner and equally liable for the debt, is suffi- 
cient to hold him to bail. MiUer v. WheaUm ^ Briscoe, ii. 41 . 

4. An affidavit " that the above account as stated is just and true, and that 

the plaintiff has not received any piirt, parcel, or satisfaction for the 
same ;" but does not say that Ae plaintiff had received no security, is 
sufficient to hold the defendant to oaiL Young v. Moriaty, ii. 43. 

5. The affidavit of a plaintiff, who has been diachai^d under tibe Insolvent 

Act, that the aocount is just and true as stated, and that he has received 
no part thereof, &c., must be accompanied by a similar affidavit by his 
trustee under the iDsolvent Act, or oail will not be required. Wayy. 
Sdby, iL 44. 

6. The affidavit to continue a cause on the ground of absence of a witness, 

must state that the affiant believes that the cause cannot be tried with 
safety to him without the attendance of the witness. Union Bank of 
Georgetown v. Biggs, iL 204. 

7. Upon an attachment issued by a justice of the peace under the Virginia 

Act of December 26th, 1792, § 6, if the plaintiff's claim arise in part upon 
a note of the defendant taken m> by the plaintiff, who was the indorser, 
the plaintiff's affidavit is not sufficient eviaence of the debt without pro- 
ducmg the note. MVls v. Wilson, ii. 216. 

8. In order to obtain an attachment under the Maryland Act of 1795, c. 56, 

the affidavit must be positive as to the amount of the debt. Munroe v. 
Cook, ii. 465. 

9. The Court has a dlscretbn, upon the motion to change the venue, and will 

not, in general, change it, unless the suggestion to accompanied by an 
affidavit stating the grounds of belief ^t an impartial tnal cannot be 
had in the county in which the suit is instituted. Lewis t. Fire Insur^ 
ance Company, iL 500. 
10. The affidavit of the President of the Bank of Columbia, made under the 
I4th section of its charter, stating ^ that the note was not paid when due, 
according to the best of his kno^edge and belief," and that the sum of 

remiuned due upon the note, is sufficiently certain although he 

does not state that it remained due by the defendant, nor that the de- 
fendant is the person who signed the note. Bank of Columbia v. Cook, 
iL574. 
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11. An affidavit of the plaintiff's, written cm the bock c^a copy of the charter- 

party and annexed to an account current, which states the particular 
charge with dates, &c., and averrins that " tiiere is due and unpaid upon 
the original charter-party, of which the within is a true copy, $2,433.06, 
the whole amount of the said charter being $3,212.96, of which $779.90 
have been paid agreeably to the account current by us sigfied and here- 
unto annexed, which exhibits the true and perfect state of the demand 
now existing between the said Simonton and ourselves," is sufficiently 
certain to h^d the defendant to bail in an action of covenant on the char- 
ter-party. Winter v. Simonton^ ii. 685. 

12. In an action upon the case for selling negroes out of the neighborhood, 

contrary to agreement, the defendant will not be held to speciau bail upon 
an affidavit stating the breach of the agreement, and the belief of the 
plaintiff that he has sustuned damage to a certain amount Yimng v. 
Palmer, ii. 625. 

13. An affidavit to hold to bail for a malicious arrest must state that the action, 

in which the plaintiff was arrested, is determined. BarreU v. Simonton, 
ii. 657. 

14. An affidavit of notice mav be made and sworn to before the counsel of the 

party, and may be wholly in his handwriting. Atkinson v. Glenn, iv. 134. 

1 5. An affidavit, annexed to an account, that ** it is just and true as stated, and 

that no part thereof has been paid, except wliat is credited," is sufficient 
to hold the defendant to bail. Clark v. Vruet, iv. 142. 

16. It is not a valid objection to an affidavit to hold to bail, in slander, that tilie 

pltuntiff therein states that he is credibly informed and verily believes 
that the defendant spoke the words ; the affidavit being positive that the 
plaintiff had thereby sustained damage to the amount of $5,000. Stetti- 
niua V. Orme, iv. 342. 

17. Upon a suggestion that a witness, whose affidavit had been taken in sup- 

port of a motion for a new trial, was an idiot, the Court required the 
witness to be brought in and examined in court ; but refused to order 
another witness, whose affidavit had also been taken for the same purpose, 
to be brought in and examined, his affidavit not being impeached. United 
States V. R.B. JUoyd, vr. 472. 

AGENT. 

1. The principal is liable for the conduct of his agent while acting in his em- 

ployment, although he act without or contrary to his order. Hooe v. 
Mayor and Commonalty of Alexandria, i. 98. 

2. Selling liquors by the servant is selling by tiie master. United States t. 

V088, i. 101. 

3. The principal, who suffers his agent to keep a gaming-table contrary to 

law, is liable to the penalty of the statute. United States v. Conner, i. 102. 

4. A public agent, contracting for public use, is not personally liable, although 

he contract under his sale. Hodgson v. Dexter, i. 109. 

5. An a^ent of the plaintiff has a right to enter the house of the defendant 

with an officer to show him the goods to be taken on tLfi,fa., and the au- 
thority of the agent need not be in writing, but may he proved by the 
testimony of the agent himself. United States v. Baker, i. S68. 

6. The authority of an agent to indorse a note need not be in writing. MH" 

ler V. Moore, i. 471. 

7. Information, received by an a^nt of the insured, of the loss of the property 

before insurance effected, will not vacate the policv, unless that agent be 
the agent who obtained the insurance or gave the information to the 
person who obtains it Paiton v. Janney, ii. 71. 

8. See Action tjpon' the case, 10. Pritckard v. Corporation of George- 

totim,u. 191. 
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AGENT, (continued:) 
9. A factor may retain for a general balance due by his principaL McCobb 
V. Idndsay^ ii. 215. 

10. If a factor scdl in his own name, the Tendee cannot set off a claim ag^nst 

the factor's principal not yet payable. Ibid. , 

11. If the defendant sell personal property as the agent and by authority of 

the plaintiff, and aeree to nay the proceeds to him, he is liable to the 
plaintiff therefor, altnongh otner persons may haye been jointly interested 
with the plaintiff in the property. Gray y. Eeardon^ li. 219. 

12. If the agency be special, the plamtiff must show the transaction to be within 

the scope of the aeency. Ikivis v. Robbj ii. 458. 

13. The declarations of the agent, in support of his authority, will not be re- 

ceiTcd in evidence, unless contemporaneous with and constituting'part of 
the res gestae. Ibid. 

14. A declaration upon a note payable to J. S., and aTerring that J. S., ** acting 

by authority and as agent of the said defendant, indorsed the said note 
for and in behalf of the defendant by writing thereon the name of him 
the said J. S., as agent of the said oefendant," should also aver that the 
note was made payable to the said J. S., as the agent and for and in be- 
half of the said defendant ; otherwise the note will not appear to be in- 
dorsed by the said J. S., in the character in which it was made payable 
to him ; and so no title in the plaintiff. Wilson v. Porter^ ii. 458. 

15. A notice given to the agent after the death of his principal will not bind 

the executors. Bank of Washington v. Pierson, ii. 685. 

16. Notice to the agent is notice to the principal. Kurtz v. Bogenriffy ii. 70 1 . 

1 7. A Register of the Treasury of the United otates is entitled to a reasonable 

compensation as agent ror disbursing the money appropriated for the 
contingent expenses of the Treasury Department, library, &c., although 
at the same time he discharges the duties and receives the pay of Reg- 
ister of the Treasury ; and such compensation is not barred by the statute 
of limitations. United States v. Nourse, iv. 151. 

18. Money paid upon an erroneous judgment may he recovered back in an 

action for money had and received ; and if the money shall have been 
paid to an agent of the original plaintiff, and remain in his hands at the 
time of reversal and demand, it may be recovered of the agent. If the 
amount of the judgment be paid to the plaintiff's agent, and he be noti- 
fied at the same time, that a writ of error will be taken out to reverse the 
judgment, and that he will be expected to return it if the judgment 
should be reversed ; if he then pay over the monejr to his principal with- 
out security for his indemnity, it is at his own peril. Bank of tVashing- 
ton V. Bank of the United States, iv. 86. 

19. A promissory note signed by A. B. as agent of an incorporated company, 

does not, upon its face, import a personal obligation ; and it is not incum- 
bent upon the defendant to show his authority to make such a note ; nor 
the extent of his powers ; nor that the money was applied to the use of 
the company ; nor that he declared it to be for their use. The burden of 
proof in such case is upon the plaintiff. Bradley v. McKee, v. 298. 

20. If, at the date of the note, or at the time it became paprable, the company 

had ceased to do business as a company, the corporation was not thereby 
dissolved, nor the defendant thereby render^a personally responsible 
upon the note ; and if, afler the making of such note, the corporate pro- 
perty was sold by the company, who ceased to do business as a corpora- 
tion, and the stockholders made a distribution of the effects of the corpo- 
ration, and apportioned the debts due by the company to be paid by such 
individual stockholders, the corporation did not thereby cease to exist, 
but was capable of being bound oy such note. Ibid. 

21. K a note be given by a person bona fide as agent of an incorporated manu- 
VOL. VI. 3 
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&ctaring company, for a loan of money to the company, and the same 
was known to the person who discounted it at the time of his discounting 
it, the asent is not personally liable upon the note. Ibid. 

22. A sale ma^e by an agent of a trustee, according to the terms and condi- 

tions, and at the time and place prescribed, is a sale by the trustee ; there 
being no law requiring him to be personally present. Connolly v. BeU, 
V. 405. 

23. If an agent, whose duty it is to keep the goods and effects of his employer 

separate, mix them with his own, it lies with him to distinguish them ; 
and if he cannot, the whole is to be considered as belonging to the other ; 
and eyery sort of profit derived by an agent, from deahng or speculating 
with the effects of his principal, is the property of the principal, and must 
be accounted for. Yates v. Arden, y. 5*26. 

24. See Authority, 1. Welch v. Hoover, y. 444. 

AGREEMENT. 

1. Although there be an agreement that the yalue of extra work should be 

ascertained by persons mutually chosen, yet, if such yaluation has not 
been actually made, the plaintiff, in an action upon a quantum meruit, may 
give other evidence of the value of the wojk. haker v. Herty^ i. 249. 

2. The Court will not enforce the private agreements of counsel, but will not 

sufi*er parties to be entrapped by such agreements. Moore v. Dulany, 
i. 841. 
8. The Court will not receive parol evidence of the agreement of counsel 
respecting the admission of papers in evidence. Lambert v. Smith, i. 86 1. 

4. An agreement by the plaintiff to release the defendant, upon his executing 

a deed, is a good defence on non assumpsit^ the deed having been exe- 
cuted. Bartlemdn y. Douglass, i. 450. 

5. If there be a special agreement, not under seal, and the plaintiff has per- 

formed it on his part, exactly according to its terms, he may recover the 
contract price in an action of indebitatus assumpsit for work and labor 
done and materials furnished, without a special count upon the written 
agreement Brockett v. Hammond, ii. 66. 

6. A contract for the sale of notes of a private bank, if not in writing is within 

the statute of frauds. Riggs v. Magruder, ii. 143. 

7. A verbal agreement, which is to be put into writing and signed the next 

day, is not complete, so as to bind either party, until reduced to writing 
and signed. Ibtd. 

8. In an action of debt against Daniel Carroll and William Brent, survivors 

of Charles Carroll and Elie Williams, upon articles of agreement, and 
averring the articles to be sealed with the seals of the said Williams and 
CarroUs and the said William Brent, if, on profert and oyer the articles 
appear to be si^ed and sealed thus : Williams & Carrolis, (seal) ; WU- 
liam Brent, (sea^ ; Thomas Tingey, (seal) ; the variance is fatal on gene- 
ral demurrer. One joint contractor cannot bind the others by seal. 
There cannot be a joint seal for divers persons not incorporated. Tingey 
y. Carroll, iii. 689. 

ALDERMAN. 

An alderman of Washington City cannot sit in a case in which the corpora^ 
tion is a party. Hall v. Corporation of WasJiington, iv. 723. 

ALEXANDRIA. 

1. The by-laws of Alexandria of 1784, apply to the subsequent addition made 
to the town by the Act of 1797. Commonwealth v. Smith, i. 47. 
t2. A declaration against the Common Council of Alexandria, for work and 
labor done for *' the mayor and commonalty/' Ynust show how the new 
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corporation is liable for the debts of the old. Lyies y. Common Council 
of Alexandria^ L 478. 

3. The lots lying west of West Street in Alexandria are liable to be taxed, 

like other lots in the town. Common Council of Alexandria v. Wise, 
ii. 27. 

4. The Common Council of Alexandria has no authority to make by-laws 

operating beyond the limits of the town as described in the Acts of Vir- 
ginia of December 13, 1796, and January 8, 1798 ; and the jurisdiction 
of the mayor is confined to the same hmits. Ex parte Joseph Deane, 
iL 125. 

5. The Corporation of Alexandria cannot enforce its by-laws by corporal 

punishments. Ibid. 

6. A conviction of the offence of keeping a faro-bank contrary to a by-law of 

the Corporation of Alexandria, is no bar to an indictment at common law 
for keeping a disorderly house, supported by the same evidence. United 
States V. Mbin Hood, u. 133. 

7. The by-law of Alexandria requiring the master to pay a poll-tax for his 

journeyman, is not repugnant to the general law of the land, and is 
authorized by the charter. Morgan v. Rowan,'\\. 148. 

8. The Common Council of Alexandria have power by their by-laws to pro- 

hibit the keeping of gaming-tables in the town, under a penalty to be 
recovered bv warrant l)efore the mayor, in the name of the Common 
Council, and to be levied upon the goods and chattels of the offender, 
although he may be also liable to prosecution under the laws of Virginia, 
adopted by the Act of Congress of the 27th February, 1801. McLaugh- 
lin V. Stephens, Ibid. 

9. It is not necessary that an order of the Common Council for the pavement 

of any particular street, should be passed as a by-law, and submitted 
to the mayor for his approbation. Common Council v. Mandeville, ii. 224. 
10. Upon a motion for judgment against a proprietor of lots liable for the 
expense of paving the street opposite the lots, the Court will not receive 
evidence that the pavement was badly done. Ibid. 

ALIENAGE. 

1. Aliena^ is not a good cause of challenge of a juror. Mima Queen y. Hep- 
burn, ii. 3. 

3. An alien enemy, reading here by license from the government of the 
United States, is competent to maintain a personal action ; and, if resid- 
ing here before the war as a mechanic, and continuing so to reside until 
the time of bringing suit, the jurpr may presume that he was remaining 
here under the permission and hcense of the government, although he 
had not reported himself according to the President's proclamation. 
OUeridge y. Thompson, ii. 108. 

3. An alien is not liable to militia duty. Slade y. Minor, ii. 139. 

4. Naturalization cannot be proved by parol. Ibid. 

5. In the year 1796, A covenanted with B to pay rent to the '^ heirs and 

assigns" of C, a citizen of the United States, who had died in the year 
1785, leaving as his nearest of kin and heir at law, a sister who was then 
an alien, and a British subject, who was bom and always resided in Scot- 
land. Held, that the executor of B might recover the rents against the 
executor of A, in an action of covenant for the use of the sister, notwith- 
standing her alienage. Wise v. Resler, ii. 182. 

6. An alien could not become a citizen of the United States, or of either of 

die States, in the year 1793, by taking the oaths, and otherwise comply- 
ii^ with the requisites of the naturalization laws of any one of the States. 
JkkUtheufs Y. Rae et al., iii. 699. 

7. An alien, as such, has a right, under the Maryland Act of December 19, 
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1791, "concerning the Territory of Columbia," ^c, to purchase and hold 
lands in the county of Washington, D. C, and transmit the same to his 
alien heirs. Ihid. 

ALIENS. 

1 . If one of four parceners be an alien, the land descends to the other three. 

Contee v. Godfrey ^ i. 479. 

2. A British subject could not, in 1 793, inherit lands in the United States 

from a citizen of the United States. Ibid. 

3. The statute of 7 Anne, c. 5, § 3, does not apply to children born under the 

same allegiance with that of their father. Ibid. 

4. A decree of partition between heirs, some of whom are aliens, does not 

estop those who are not aliens from claiming the whole, in ejectment Ibid. 

ALIMONY. 

A bill for alimony having been filed, the Court, upon the petition of the 
plaintiff for a temporary support pendente lite, ordered two dollars a week 
to be paid to her until the further order of the Court Auld y. Auld, 
iv. 84. 

ALLEYS. 

The purchaser of lots in the city of Washington, by the square foot, is not 
bound to pay for a proportion of the alleys, if there be no special agree- 
ment to that effect Brent v. Smith, v. 672. 

AMENDMENT. 

1. An iuformatipn may be amended by stating that the penalty accrued to 

the town, instead of' the Commonwealth. Commonwealth y. Smith, i. 29 ; 
United States v. Evans, Id. 55 ; United States y. Shuck, Id. 56. 

2. In slander, the plaintiff may have leave to withdraw his general replica- 

cation, and file a general demurrer, and the Court will permit the de- 
fendant to change his plea. McGiU y. Sheehee, L 49. 
8. The defendant may have leave to amend, on payment of the costs of the 
term, or a continuance, at the plaintifi*'s option. MUbume v. Keames, 
i. 77. 

4. Leave may be given to substitute a general demurrer for the general issue. 

Krouse v. Sprogell, i. 78. 

5. The Court will not give leave to amend by changing the action from case 

to covenant Scho/field v. FUzhugh, i. 108. 
%. The Court will give the defendant leave to withdraw the plea of "cove- 
nants performed,*' and to file a special plea, if it appear to be a plea to 
the merits, and not decidedly bad ; leaving the plaintiff to his demurrer. 
GUI V. PaUen, i. lU. 

7. Afler a writ of error has been served and returned to the Supreme Court, 

the record is no longer before the Court below, and cannot be amended, 
although at an adjourned session of the same term it appear that the 
writ 01 error has l>een dismissed in the court above at the request of the 
party praying the amendment United States v. Hooe, i. 116. 

8. If the clerk neslect to strike out the judgment as ordered by the Court, it 

may be done by order of the Court at uie next term, on affidavit of the 
facts. Ex parte Smith, i. 127. 

9. A declaration may be amended, by leave of the Court, by inserting the 

names of the members of the firm. Tibbs S^ Co. v. Parrott, i. 177. 

10. The Court will not give leave to amend a demurrer unless it goes to the 

merits. Offm v. Beatty, i. 218. 

11. A declaration in slander may be amended by adding a new charge. 

Dougherty and Wife v. Bendey, i. 219. 

12. The writ and declaration may be amended by correcting the corporate 

name of the plaintiff. Corporation of Georgetown v. Beatty, i. 234. 
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13. The Court will not permit an amendment making new parties. Morris t. 

Bametfy i. S45. 

14. AHer plea of ^'propert^r in the defendant,** the Court will permit the de- 

fendant to plead ** property in a stranger," on payment of all antecedent 
costs, and a continuance if requested. Semmes v. OnecUey i. 246. 

15. If, by an amendment, the nature of the action be changed, it is to be con- 

sidered as a new cause, and may be continued, although at the fiflh term 
after its commencement Schnertzell v. Purcell, i. 240. 

16. Substantial amendments must be upon payment of full costs. Ferris et al. 

T. WUHams, i. 281. 

17. A writ of attachment and capias may be amended before condemnation, 

by leave of Court Birch v. Butler ^ i. 819. 

18. A material amendment of a bill in ec[uity, afler answer, must be upon pay- 

ment of all costs, including a solicitor's fee. Wallace v. Taylor, i. 393. 

19. When leave is given to amend on ])ayment of costs, the payment is not a 

condition precedent, unless so specially expressed in the order. Wigfield 
V. Dyer, i. 403 ; Butts v. Chapman^ Id. 570. 

20. When the record is made up, and entered in the record-book, it cannot 

be altered unless by order of the Court under certain circumstances. 
Barnes v. Lee, L 430. 

21. The plea of nitU tiel record, refers to the time of the plea pleaded ; and a 

subsequent amendment of the record does not affect the issue. Ibid. 

22. A clerical mistake in entering a judgment may be corrected at a subse- 

ouent term ; and an execution issued thereon may be quashed. Pierce 
Turner, i. 433 ; Barnes v. Lee, Id, All. 

23. Afler plea of misnomer in abatement, the Court will not suffer the record 

to be amended but upon payment of costs, and a discharge of the bail. 
Payen v. Hodgson, i. 508. 

24. While the causo is depending in the Supreme Court the Circuit Court 

will not suffer the declaration, which was substantially defective, to be 
amended. MarsteUer v. Mc Clean, ii. 8. 

25. After a writ of error returned, the court below can only permit clerical 

errors in the process or proceedings to be amended. lUa. 
86. The Court will not grant leave to amend the writ by changing the name of 
one of the plaintiffs. Comegyss v. Robb, ii. 141. 

27. A clerical error in a writ of scire facias may be amended. Tayhe v. Wkar- 

Jieid, ii. 248. 

28. The mistake of the clerk in misnaming one of the parties, in a commission 

to take the deposition of a witness, may be amended by the order, in case 
of the death of the witness before the' trial Boone v. Janney, ii. 312. 

29. Afler the jury is sworn to try the issue upon allegations filed against an 

insolvent debtor, the Court will not permit the allegations to be amended 
by inserting the name oif another creditor. Walter Newton's case, ii, 467. 

30. If tiie jury mid the amount of rent arrear in damans, without stating it 

to be the amount of the rent, the Court will pemut the verdict to be so 
amended by the clerk afler the jury have rendered their verdict and 
retired from the bar, and even after another cause has been tried. 
Arguelles v. Wood, ii. 679. 

31. When some of the defendants have been taken and others not arrested, 

the plaintiff may amend his declaration, at the trial term, in that respect, 
as a matter of right, and such amendment will not authorize the de- 
fendant to plead the statute of limitations. Bell v. Davis, iii. 4. 

82. If the defenoant reads the credit side of the account, filed by the plaintiff 
as part of his declaration, he thereby makes the whole account evidence 
for the plaintiff. Ibid, 

Z3. Upon leave given to the defendant to amend his pleadings in an action for 

2» 
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a libel, the Coart will not receire pleas in justification which do not con- 
tain a iustification of what thej^ profess to justify. Kerr ▼. Force, iii. 8. 

34. If, by mistake of the clerk, the juagment be entered a^inst the defendant 

by a wrong name, (William, instead of Samuel,) the Court will order the 
judgment to be rescinded, and the continuances to be entered up, and 
the proceedings corrected, under the Maryland law. Bank of the United 
States T. McKenney, iii. 178. 

35. After the jury is sworn, the Court will not suffer the plaintiff to amend if 

the justice of the case is against him. Clarke v. Mayjield, iii. 353. 

36. A scire facias to revive a judgment, on confession, for damages only in an 

action of debt, cannot be amended, if it be conformable to me judgment ; 
nor can the jud^ent be amended upon nul tiel record^ in scire facias. 
Brown v. GUles, ui. 363. 

37. If, upon leave to amend, the plaintiff add a count upon a cause of action 

which could not be given in evidence upon the original declaration as 
sent out with the writ, or which is not contained in the affidavit to hold 
to bail, the bail must be discharged. Hyer v. Smithy iii. 437. 

38. A petition for freedom is an action quasi in forma pauperis, and the Court 

ought to see that the petitioner is not entrapped in the subtilties of spe- 
cial i>leadiim; and for that purpose will permit repeated amendments, 
especially af&r the other par^ has amended his pleadings. Neg. Thomas 
Butler Y. Duvallj m. en. 

39. The return of a scire facias against terre-tenants may be amended. 3/an- 

deville v. McDonald, lit. 631. 

40. The Court will not, at the trial, permit the defendant to amend his plead- 

ings unless they are satisfied of the justice of the defence intended to be 
made by the new pleas. Allen v. Magruder, iii. 6. 

41. In ejectment, the fictitious lease may be amended afler the jury is sworn, 

on payment of costs of the term. McDaniel ▼. WaUes, iv. 201. 

42. Bail will not be discharged by leave to amend the declaration, unless the 

amendment charges a cause of action different finom that upon which bail 
was given. Carrington v. Ford, iv. 231. 

43. An amendment conforming the declaration to the cause of action upon 

which bail was given, will not authorize a discharge of the bail. Ihia. 

44. An information, in the nature of a writ of quo warranto, may be amended. 

Gunton et al, v. Ingle et aL, iv. 438. 

45. The Court will, at a subsequent term, correct a judgment entered, by mis- 

take, for too large a suul United States ▼. Fearson, ▼. 95. 

46. If the defendant nas pleaded and also demurred to the whole declaration, 

the Court will permit him to withdraw the demurrer. Suckley v. Slade^ 
v. 123. 

47. With the leave of the Court, the plaintiff in ejectment may amend his de- 

claration by a count upon a new demise ; which count will be considered 
as the commencement of the suit as to the titie claimed under that demise. 
Wilkes V. ElKol, Y. SIX. 

48. The marshsd may amend his return oi&fLfnu according to the truth of the 

case ; stating the sale, &c., from his saJes book. lAfStecum v. Remming- 
ton, Y. 546. 

AMERCEMENT. 

1. If the defendant has been dischai^ged under the insolvent law of the Dis- 

trict of Columbia upon a capias ad respondendum, the marshal will be 
discharged from his amercement for not bringing him in at the return of 
the writ, upon the defendant's entering his appearance in proper person. 
Trundle v. Heise, ii. 44. 

2. If the defendant, arrested upon a capias ad respondendum, be discharged 

under the insolvent act before the return of t& writ, and fail to appear, 
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the marshal cannot be amerced for not bringing him in. Williams y. 
Cr<tven, iL 60. 
3. If the marshal fail to bring in the bodj of the defendant upon the return 
of the writ, he will be amerced to the full amount of debt or damages 
and costs ; and judgment will be entered therefor nisi the second day of 
the next term. Winter y. Simonton^ iL 585. 

ANSWER. 

1. An answer in chancery is not sufficiently authenticated, unless the authoi^ 

ity of the justice of the peace before whom it was sworn be sufficiently 
shown. Addison v. Duckett and Wife, i. 849. 

2. The answer to a bill in equity, so far as it is responsiye to the allegations 

of the biU, is conclusive evidence, unless contradicted by two witnesses. 
Harper v. Dougherty, ii. 284. 

3. Upon a motion to dissolve an injunction, an avexment in the answer, not 

responsive to any allegation in the bill, is not per se evidence against 
the complainant Robinson v. Cathcart, ii. 590. 

4. An answer of the defendant, in order to be evidence in his favor, must be 

an answer to a fact averred in the bill, and not an answer to a mere in- 
ference of law. Ibid. 

5. The answer of one defendant is not evidence for another. Ibid. 

6. If there be several defendants the Court will not, in general, dissolve the 

injunction till aU have answered. Ibid. 

7. The answer of a defendant in chancery who has no personal knowledge (tf 

the ^ts he states, and whose conscience cannot be affected thereby, is 
not evidence, although responsive to the allegations of the bill. The only 
effect of such an answer is to present an issue, and put the pleiintiff to the 
proof of his allegations. DtUilhY, Coursaultf y.24td, 

APPEAL. 

1. Costs, on appeal from a justice of the peace, are within the discretion of 

the Court, if the judgment be affirmed in part Mead v. Scott, i. 401. 

2. Upon appeal from the judgment of a justice of ^e peace, the cause is to be 

tried de novo. Minifee v. Duckworth, ii. 39. 

3. New evidence cannot be heard upon an appeal from the Orphans' Court 

GiUings v. Burch, ii. 97. 

4. An executrix has a right to appeal from a sentence of the Orphans' Court, 

to this Court, without giving security to prosecute the appeal with effect 
Deneale y. Young, ii. 200. 

5. No appeal lies from the judgment of a justice of the peace imposing a fine 

for profane swearing in his presence. Howard v. United States, ii. 259. 

6. No appeal lies to this Court, from the judgment of a justice of the peace 

for a penalty for violating a by-law of Geoi^town. Boothe v. Corpora- 
tion of Georgetown, ii. 356. 

7. Ct^tare, whether this Court has jurisdiction of an appeal from the judgment 

of a justice of the peace upon the verdict or a jury ? Sherburne v. 
Senones, ii. 446. 

8. An appeal does not lie to this Court from the judgment of a justice of the 

peace in a cause which has been tried by a jury before the justice. Da- 
vidson y. Burr, ii. 515; Maddox y. Stewart, ii. 523. 

9. In Maryland, in the year 18 19, .the appellant was not bound to prosecute 

hi^ appeal and transmit the record until the term next after the approval 
of the appeal-bond. Scott v. Law, ii. 530. 

10. See AccouxT. NichoUs y. Hodge, ii. 582. 

11. There cannot be an appeal from the original judgment of ihe justice after 

a supersedeas, Coumbe v. Nairn, ii. 676. 

12. If the justice of the peace had not jurisdiction of the cause, his judgment 
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may be revened upon appeal although the cause was tried before him hj 
a jury. Cross t. Blanford^ ii. 677. 

13. No aopeal lies from the judgment of a justice of the peace unless the 

*< deot or demand " exceed the sum of fire dollars. TnomUm y. Corpo- 
ration of Washington, iii. 212. 

14. In a jury trial before a justice of the peace there is no mode in which the 

law of the case can be brought before the Circuit Court, separated from 
the question of &ct Denny v. Queen, iii. 217. 

15. Upon a jury trial before a justice of the peace under the Act of Congress 

of March 1st, 1823, the justice is not bound to sign a bill of exceptions, as 
no writ of error or appeal will lie in such a case. Smith y. chase, iii. 
348. 

16. In an action upon an appeal-bond given upon a writ of error to the Su- 

preme Court of the United States, the breach to be assigned must be a 
single breach denying each alternative ; that is, it must aver that the 
plaintifi* in error did not prosecute his writ to effect ; nor make his plea 
good ; nor answer the damages and costs ; which damages and costs the 
plaintiff must specially set forth. 
* The plaintiff in error is not bound at all events to answer the damages ad- 
juaged to the defendimt in error in the Supreme Court ; he is only to 
mdemnify the defendant in error for whatever losses he may have sus- 
tained by the judgment's not being satisfied and paid after affirmance. 
The damages and costs must be made to appear, at least in the allegation 
of the breach. They are not such as the law implies, but are special 
damages which must exist before a cause of action upon the bond can 
accrue to the plaintiff. Tucker v. Lee, iii. 684. 

17. To an action on an appeal-bond setting forth a special breach, it is not a 

good plea, to say that the plaintiff is not damnined by any thing in the 
condition mentioned. The only desi^ of a general plea of non damni- 
Jicatwt is to force the plaintiff to assign a breach of the condition ; but 
when the breach is already specially assigned, the plea must answer the 
specific assignment Ibid. , 

18. In action upon an appeal-bond the damages may not be limited to the 

amount or damages accruing upon affirmance of the judgment and ad- 
judj^cd by the Supreme Court to the plaintiff for his delay and his costs. 
The Court refused to instruct the jury, that^ the plaintiff was entitled to re- 
cover damages for the amount of the original judgment in a suit upon the 
bond. Ibid. 

19. An appeal from the Orphans' Court in Washington county, D. C, will be 

dismissed if the transcript of the record be not transmitted to this Court 
within thirty days after tlie order appealed from. Mauro etoLy. Ritchie^ 
iiL 147. 

20. The Orphans' Court has a right to review Its sentence, although thirty days 

shall have elapsed and the party shall have lost his right of appeal from 
the original sentence ; and from the judgment of the Orphans' Court upon 
that review an appeal lies to this Court Ibid. 

21. The difference between a- rehearing and a review is, that a rehearing may 

be had before enrolment of the decree ; but afler enrolment the party is 
put to his bill of review. A petition fi)r a review, in the Orphanr Court, 
18 analogous to a bill of review in chancery. 
A judgment of the Orphans' Court against the petitioner upon demurrer to 
the petition for review is, in effeat a judgment that the errors suggested 
in the petition for review, as apparent on the record, were not such as 
ought to have induced the Orphans' Court to reverse its decree ; and 
from this judgment of the Oiphans' Court the party may appeal to this 
Court. Ibid. 
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22. The condition of an appeal-bond is broken unless the judgment be re- 

versed in toto. Butt y. Stinger, iv. 252. 

23. Appeals from the Orphans' Court for the county of Alexandria, D. C, are 

governed by the same rules as in the county of Washington, and must be 
taken within the time limited by the Maryland testamentary system, c. 
15, § 18. Tracrj v. Scott, iv. 250. 

24. Upon an appeal, it is in the discretion of this Court to allow or refuse costs 

upon the reversal of the judgment of a justice of the peace. Wardv. 
Corporation of Washington, iv. 232. 

25. In an action upon an appeal-bond to the Supreme Court of the United 

States, in settmv forth the breach of the condition, it must be averred 
that the plaintiff has sustained damages to a certain amount by the de- 
fendant's not making his plea good. The defendant is not, by tne condi- 
tion of the bond, bound absolutely to pay the amount of the original judg- 
ment, nor even the damages and costs that may be awarded by the 
appellate court, for the delay ; but only to answer such damages and 
costs as the appellee shall sustain by the appellant's failure to make the 
plea good, nank of the Metropolis v. Svoann, iii. 139. 

26. Although an appeal will not lie to the judgment of a justice of the peace 

upon a verdict of a jury, yet if the defendant does, in fact, appeal and 
give an appeal-bond, the plaintiff may maintain an action upon that bond. 
Chase v. Simih, iv. 90. 

27. An appeal lies from the judgment of a justice id the county of Washington, 

D. C., for the penalty of a by-law of the Corporation of Washington. 
Corporation of Washingtony v. Eaton, iv. 852. 

28. A justice of the peace in the county of Washington, D. C, has juris- 

diction of offences against the by-laws of the Corporation of Washington. 
Ihid, 

29. An appeal does not lie from the judgment of a justice of the peace for five 

dollars only. Owner v. Corporation of Washington, v. 381. 

30. Upon an appeal from the sentence of the Orphans' Court sustaining a 'vnll, 

this Court has no jurisdiction to inquire into the validity of any particular 
legacy bequeathed by the will. Newton v. Carbery, v. 626. 

31. If the party appealing from the judgment of a justice of the peace die 

pending the appeal, and no further proceedings are had in the cause for 
two terms thereafter, the sureties in the appeal-bond are not liable for 
the appellant's not having prosecuted his appeal with effect. Jeffers v. 
Forrest, v. 674. • 

APPRENTICE. 

1. Assumpsit lies by the apprentice against his master for not teaching him his 

trade, although no indentures were executed, the master having taken 
him under an order of the Court. Adams v. Miller, i. 5. 

2. The father of an apprentice who binds himself, is liable upon the indentures 

by reason of his signature and seal, although there are no express words 
of covenant binding him. Woodrow v. Coleman, i. 171. 

3. A master cannot -bring his apprentice from Maryland to Alexandria, and 

hold him there. United States v. Scholfield, i. 255. 

4. The master of an apprentice is concluded by the recital in the indentures 

as to the age of the bo v. McCutcheny. Jamieson, i. 348. 

5. The Circuit Court in Alexandria has jurisdiction to discharge an appren- 

tice for cruelty of the master ; and to bind him to a new master. Cannon 
V. Dams, i. 457. 

6. The order of the Orphans' Court to bind out an apprentice does not con- 

stitute the relation of master and apprentice. Stewart v. Duffey, i. 551. 

7. An infant cannot bind himself as an apprentice, nor can the master assign 

the indentures. Handy v. Brown, i. 600. 
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8. A note given for the assignment of the time of an apprentice, being for an 

illegal consideration, is void. Walter v. Johnson^ u. 203. 

9. An apprentice bound in Maryland and brought into this district, may be 

discharged by this Court, who will order him to be bound again by two 
justices of the peace, to a new master. Negro Gusty t. Edward Diggs^ 
li. 210. 

10. Under the Maryland Act of 1798, c. 45, § 6, a mechanic may take as an 

apprentice any male child until he arrives at the age of twenty-one 
years ; and an indenture made by one justice of the peace only, for five 
years' service of the boy, was, under the seventh section, enforced by the 
Court afler the boy had been some time with the master, (who was a 
tailor,) and was able to earn eight or nine dollars a week by working at 
the trade, although one justice of the peace had no authority so to bmd 
him, and although the age of the boy was not specified in the indenture, 
and although the indenture was not seen by the Orphans' Court, nor 
recorded ^ nor signed by the boy or his mother, who was his only living 
parent ; nor her approbation thereof notified by an indorsement on the 
same. Charles v. Matlock, iii. 280. 

11. Two justices of the peace cannot bind out an apprentice, in Washington 

coun^, while the Orphans' Court is in session. May v. Bayne, iii. 835 ; 
Lifnch V. Ashton,^. 367. 

12. It IS only where there is a contract in part executed, that the Court can 

compel the parties to execute it in an equitable manner under the seventh 
section of the Maryland Act of 1793, c. 45. Lynch v. Asltton, iii. 367. 
18. The father, with the consent of his son, fifteen years old, bound him to 
Glenn as an apprentice ; the son signed and sealed the indentures, but 
was not named as a party therein, nor was there any covenant on his 
part The Court refused to discharge him. Studer v. Glenn, iii. 650. 

14. The Orphans' Court of Alexandria county has authority to bind out 

orphan children without indenture. Bell v. EngKshj iv. 832. 

15. An entry on the minutes of the Orphans' Court, that Peyton Hines be 

bound apprentice to Peter Hewitt, does not constitute a lawful binding. 
Hines v. Heunttjiv.ATl. 

16. The binding out of an apprentice by two justices of the peace in Washing- 

ton coun^, D. C, is or no effect unless the parent or parents, if living, 
approve and indorse the indentures within two months. Barrett v. J^^ 
Pherson, iv. 475. 

17. Justices of the peace in Washington county, D. C, have no power to bind 

out an orpfann child while the Orphans' Court is in session. Gody v. 
Plant, lY. eiO. 

18. Justices of the peace in Washington county, have no power to bind out an 

orphan not brought before them. 
If the Court dischai^o an apprentice, they will order him to be bound out 
by the Orphans' Court to a person named in the order. Smith v. Elwood, 
iv. 670. 

19. A stran^r to the indentures of apprenticeship cannot take advantage of 

the omission to insert the age of the apprentice. Heinecke v. Rowlings, 
iv. 699. 

20. In the indentures of an apprentice bound out by the Orphans' Court, it is 

not necessary to state that the apprentice was present in court ; it will 
be presumed, unless the contrary appears. Smim v. Elliot, iv. 710. 

21. Minors may be enlisted in the marine corps as musicians, with the consent 

of their fathers, and may be bound apprentices to the drum-major in be- 
half of the United States. Ex parte fVilliam Brown, t. 554. 

22. If a minor, aged nineteen years, enlist for the term of four y^rs, qua^e 

whether he is not entitled to his dischaige at the age of twenty-one ? 
I6id. 
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ARBITRATION. 

1. An award is void, which ia final and conclmiiTe, and does not embrace all 

the matter snbmitted, and settle the dispute. Tidbot v. Hartley^ LSI. 

2. When the terms of submission to arbitration are uncertain, parol evidence 

may be given of the controyeraes submitted. Davy ▼. Faw, L 89. 
S. An award may be good in part and void in part. Wise v. Geiaer^ i. 92. 

4. Although there be an agreement that the value of extra work should be as- 

certained by persons mutually chosen, yet, if such valuation has not been 
actually made, the plaintiff, in an action upon a quantum meruUj may give 
other evidence of the value of the work. Baker v. Herty, i. 249. 

5. Parol evidence may be given to explain the terms of submission. Faw v. 

Davy, i. 440. 

6 . An award, made upon part only, of the subjects submitted, will be set aside. 

Ibid. 

7. When the condition of an arbitration-bond is to abide b^the award of J. S. 

and S. B., and a third person to be chosen by them m case they should 
not agree upon an award, the award need not state whic it is signed by 
three arbitrators, nor that the third person was appointea in writmg ; nor 
that the two named had disagreed before they appointed the third. 
Frye v. Scott, iii. 294. 

8. An umpire is not to be called in until the original arbitrators have differed, 

and then only to decide the points on which they differ. Traverse t. 
Beal2,'u.ll3. * 

9. An umpire must give notice to the parties and to the arbitrators, of the 

time and place of his proceeding to act upon the subject submitted. 
Thornton v. Chapman, ii. 244. 

10. An award signed by J. M. and J. F. J. as an award made in pursuance of 

a reference to them, will not support an averment of «n award, or umpir- 
age, made by the said J. P. J., as umpire upon the failure of the two ori- 
^nal arbitrators, J. M. and C. L. N., to deliver their award within the 
tune limited by the bond. Goldsborough v. Mc Williams, ii. 401. 

11. An award not delivered within the time prescribed by the arbitration-bond, 

b not valid. Ibid, 

12. When the time for delivering the award is limited by the bond, parol evi- 

dence cannot be received to show an extension of the time. Ibid. 

13. Upon the submission of a cause to arbitration by consent of parties and 

rule of Court, the arbitrators are not bound to give notice to the parties 
of the time and place of ma^ng their award. Masterson v. Kidwell, 
ii. 669. 

14. AAer submitting a cause to arbitration by rule of Court, neither party can 

revoke his submission without consent of the other. Ibid* 

15. Notice of the filing of the award may be given to the attorney at law of the 

opposite party. Ibid. 

16. Want of notice is no ground of exception ; but of a motion to set aside the 

award. Ibid. 

17. Qwsre, whether a motion, to set aside an award, must not be made within 

four days afler notic^ of filing the award ? Ibid. 

ARREST. 

1. A discharge of the appearance bail arrested upon a ioint ca. so. against 

him and his principal, does not release the principaL Watson v. Sum- 
mers, i. 200. 

2. When a person is arrested upon a bench-warrant for treason, the Court 

will commit him without stating when or where he is to answer for the 
offence. United States v. BoUman and Swartwout, i. 373. 

3. Upon an attachment for contempt the marshal cannot detain the party 

afler the return day of the attacnment, unless by an order of commitment 
by the Court Ex parte Burford, L 456. 
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4. A constable having a Trarrant to arrest a man for assault and battery has a 

right to break open the door of the offender's dwelling-house to arrest 
him. United States v. Faw, ii. 487. 

5. An officer having a warrant a^nst a person already in his custody, may 

hold him under it without informing him that he is arrested upon it 
United States v. Omeara^ i. 165. 

6. A debtor discharged under the insolvent law, cannot be arrested for a debt 

contracted before his discharge, although not payable till after his dis- 
charge. James Anderson*s case, ii. 243. 

7. A justice of the peace in Alexandria county has no power to issue a capias 

ad respondendum, or warrant of arrest, for a small debt. Ex parte T, J. 
Minor; iL 404. 

8. An insolvent debtor, arrested for debt due before his discharge, can only 

be relieved by the court, or a judge of the court before whom the process 
is returnable. Frere v. Mudd, ii. 407. 

9. If a warrant contun, on its face, a cause of arrest within the jurisdiction of 

the magistrate, and purport to have been issued within the local jurisdic- 
diction of the magistrate, and be, in other respects, formal, the officer is 
bound to execute it, and resistance is unlawful, altboi^h, in fiict, the 
offence was not committed within the local jurisdiction of the magistrate. 
United States v. Thompson, ii. 409. 

10. A woman, against whom a justice of the peace has issued a warrant for a 

small debt, and who is notified by the officer to appear before the justice 
at a certain time and place named in the warrant, is bound to appear and 
answer, and if she does not, the justice may proceed ex parte, and render 
judgment against her by default QNeal v. Hogan, ii. 624. 

11. A recommitment of a debtor upon a ca. sa. after he has been out more than 

a year, on a prison bounds bond, is not a breach of his privilege as a 
witness and party bound to attend court Ex parte A, 7\ F. Bill, iii. 
117. 

12. It is a long-established principle of the common law, that a man shall not 

be twice taken in execution for the same cause. This principle is as 
applicable to the United States as to other creditors; and, under the 
Maryland law, is as applicable to a ca, sa, for a fine, as to a ca. sa, for any 
other debt United States v. Watkins, iv. 271. 

13. A constable is not in the discharge of his official duty when searching for a 

man (^who is represented to him as, and whom he believes to be, a loose 
and disorderly person, without visible means of livelihood, a nightwalker, 
and frequenter of bawdy-houses, and a keeper of fidse ke^'s,) with intent 
to arrest him without a warrant, and carry him before a justice of the 
peace, to be dealt with according to law ; and it is not an indictable 
offence to threaten to kill the constable if he should attempt to arrest 
him. United States v. Goure, iv. 488. 

14. Quaere, whether a new capitis ad respondendum for a misdemeanor can be 

lawfully issued while the party is m custody of his bail upon a former 
capias for the same offence, he having failed to appear according to the 
tenor of the recognizance of baiL United States v. JilUhum, iv. 552. 

15. An action for fidse imprisonment will not lie for an arrest upon an execu- 

tion which is onl^ voidable, and not void. Devlin v. GUbbs, iv. 626. 

16. An execution aeainst two only upon a judgment against three, is errone- 

ous, not irreguuir ; voidable, not void. Ibid, 

1 7. To support an action for a malicious arrest, it is necessary for the plaintiff 

to snow, not only that it was made maliciously, but without probable 
cause. Breckenridge v. Auld, iv. 731. 

18. A ca, so, upon a judgment is eood cause of arrest, and a declaration for a 

malicious arres^ srowing such cause is bad on demurrer. Ibid. 
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19. In an action for a malicious arrest it is no defence that the defendant's oath 
did not, in law, authorize the magistrate to grant the warrant, if the 
defendant availed himself of it, and delivered it to the constable, to be 
executed ; unless the oath kad arrest were made ignorantlj and without 
malice. Johnson v. Datos^ v. 283. 

ARSON. 

Arson is not a capital offence in the District of Columbia ; therefore the de- 
fendant is not entitled to a peremptory challenge in the county of Wash- 
ington. United States v. Henry White, v. 73. 

ASSAULT. 

Cocking and nusins a gun and threatening to shoot a person, is an assault 
in law, although there should be no attempt to shoot or injure the person. 
United States v. Kierman, iii. 435. 

ASSAULT AND BATTERY. 

1. In a joint assault and battery, a recovery in an action against one, is a bar 

to an action against the other. Swope v. Courtney^ i. 33. 

2. A man cannot lawfully push another off from his land without first request- 

ing him to go off. Thompson v. Berry ^ i. 46. 

3. Assault and oattery by a seaman upon the master of a vessel does not 

amount to a confinement of the master, nor to an attempt to excite a 
revolt, within the Act of Congress. United States v. Lawrence, i. 94. 

4. In assault and battery, upon the plea of "not guilty,'' the plaintiff is not 

bound to prove that the defendant struck or assaulted him first ; but upon 
the plea of son assault demesne, the defendant must prove that the plain- 
tiff assaulted him first. Stevens v. Lloyd, i. 124. 

5. If a man is present and encouraging an assault and battery, he is a princi- 

pal. United States v. Ricketts, i. 164. 

6. Mechanics who are building a house, have right to removd^gently, all per- 

sons coming into the building without authority. United States v. Bartle, 
i. 286. 

7. In assault and battery for beating the plaintiff's servant, per quod, &c., the 

plaintiff cannot recover without evidence of loss of service. Voss v. 
Howard, i. 251. 

8. It is an assault to double the fist and run it at another, saying, "If you say 

so again I will knock you down." United States v. Myers, i. 810. 

9. In assault and battery, the affidavit to hold to bail must state some spe^fic 

injury to the person of the plaintiff, and must be positive as to some 
amount of damages. Mechlin v. Caldwell, i. 400. 

10. A const^le having a warrant to arrest a man for assault and battery, has 

a right to break open the door of the offender's dwelling-house, to arrest 
him. United States v. Faw, i. 487. 

11. If a mortal stroke be given in Alexandria, and the death happen in Mary- 

land, this Court has not jurisdiction of the offence as a homicide, but has 
jurisdiction of the assault and battery. United States v. Bladen, i. 548. 

12. If several damages be assessed upon a wr^t of inquiry on a judgment by 

default in an action of assault and battery a^inst two, the plaintiff may 
enter a noUe proseoui as to one, and ta^e nnal judgment against the 
other. Conner v. Cockerill et al. iv. 8. 

13. A conviction and sentence of an individual, not a member of Congress, b^ 

the House of Representatives of the United States, for a breach of privi- 
lege by assault and battery upon a member of the House, for words by 
him spoken in the House of Representatives in debate, are not a bar to a 
criminal prosecution by indictment for the same assault and battery. 
United States v. Sapiuel Houston, iv. 261. 

14. An indictment will not lie, under the Penitentiary Act, for an assault with 

VOL. VI. 3 
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intent to kill ; there most be a battery abo. United States t. Turley^ iv. 
SS4. 

15. A simple assault and battery upon a slave, is not an indictable offence. A 

simple assault upon a slave, even with intent to murder him, is not an 
offence at common law. There must be a battery as well as an assault 
with intent to kill, to bring the case within the Penitentiary Act; but the 
Court refused to quash the indictment, without prejudice to a motion in 
arrest of judgment United States v. H. Uoyd, iv. 468. 

16. Upon indictment for assault and battery on M. H., with intent to kill him, 

a verdict, " guilty of an assault by shooting M. H., with intent to kill," is 
substantially a general verdict of guilty. United States v. Richard B, 
Uoydy iv. 472. 

1 7. An indictment under the Penitentiary Act, for assault and battery with 

intent to kill, need not aver it to be done with malice aforethought, nor 
with other evil intent than the intent to kill. Ibid. ' 

18. Upon an indictment at cc»nmon law for an assault with intent to kill and 

murder, the defendant may be found guilty of the^ simple assault onl}'. 
United States v. Cropley, iv. 617. 

19. A person convicted of an assault and battery committed in a riot, may 

stdl be tried and convicted of the riot. United States v. Peaco et oL iv. 
661. 

20. Upon an indictment against the husband for assault and battery upon his 

wife, she may be examined as a witness against him. United States v. 
Fitton, iv. 668. ... 

21. An indictment at common law in the county of Alexandria, will lie against 

a free ne^ or mulatto for assault and battery upon a white man, not- 
withstandmg the Virginia statute of 1 7th December, 1 792, § 1 7. United 
States V. Carter, iv. 782. 

22. An indictment for assault and battery at conmion hiw, and an indictment 

under the statute, for the same assault and battery with intent to kill, 
may be pending and tried at the same time ; and if the defendant be 
found .guilty upon both, the Attorney of the United States mav enter a 
nolle prosequi as to either, and pray judgment on the other ; but there 
cannot be judgment upon both. The pendency of another indictment 
against the defendant for the same offence, is no ground for arresting the 
judgment. United States v. Negro James Herbert^ v. 87. 

23. In an indictment under the statute for assault and battery with intent to 
* kill, it is not necessary to state the manner and extent of the assault and 

battery, nor the particular weapon used. It is only necessary to describe 
the assault and battery as at common law, with the additioi of the words 
charging the intent to kill, in the terms required by the statute. It is 
not necessary to charge the assault to be felonious, nor malicious, nor to 
be with mahce prepense ; nor to state any other circumstance to show 
that if death had ensued, it would have been murder. Ibid. 

24. A former conviction cannot be pleaded in bar, unless it has been followed 

by judgment. Ibid. 
26. If a man raise a club oVer the head of a woman within striking distance, 

and threaten to strike her if she open her mouth, this is an assault in law ; 

he has no right to impose such a condition. United States v. Richardson, 

V. 848. 
26. Upon an indictment for assault and battery with intent to kill, it is not 

necessary to show that the crime would have been murder if death bad 

ensued. United States v. Thorp, v. 890. 

ASSETS. 
1. The proceeds of sales of lands, sold under a will to pay debts, are equitable 
assets. Dixon v. Ramsay, i. 496. 
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2. If a deed of trnst for tke benefit of children be set aside by a decree in 

equity, as being fraudulent as to creditors, and the trustee, who is also 
executor of the grantor, be decreed to sell and pay the creditors out of 
the proceeds of the trust-property, those proceeds are assets, atf to the 
creditors, and the money paid to them is money paid by the executor, 
and may be recovered by him as executor fimn the person for whose use 
he paid it. Lynn ▼. YecUon, m. 182. 

3. The proceeds df sale of an equitable title to bmd, are equitable, not legal 

assets. Law y. Law, iii. 324. 

ASSIGNEE. 

1. If the assignee of the lessee bind himself ^ the lessee to pay the rent to 

the lessor, the lessor may maintain an action of debt against the assignee 
for tilie rent, althousfa the assignment be not acknowledged or proved 
and recorded agreeably to the Virginia Act of 13 December, 1792, **for 
regulating conveyances." Cooke v. Myersy L 6. 

2. An action l>rought by a bankrupt is not abated by substituting the name 

of the assignee as plaintiff. Wise y. Decker , i. 191. 

ASSIGNMEKT. 

1. A release by an assignee of a chose in action is a bar to an action by the 

assignor for the same cause of action. Dade v. Herbert, i. 85. 

2. The phuntiff, suing as assignee of a bankrupt, mnst produce the commission 

and proceedings and deed of assignment. Mclver y. Moore, i. 90. 

3. A dian drawn by a banl^mpt, not payable out of any particular fund, is 

not such an assignment or the money in the hands of tne drawee as will 

S'ye &e holder a right to ihe money before tiie acceptance of the draft 
ickey y. Harmon, i, 201. 

4. The aasi^ees of a British bankrupt cannot maintiun a suit in their own 

names, m Maryland, against a debtor of the bankrupt ; and it seems that 
a |Kromise to pay the money to them would be void iat want of consider- 
ation. Perry et aL v. Barry, i. 204. 

5. A legal plaint^BT has a right to dismiss a suit brought in his name by order 

of a person who claims to be his assignee ; and the Court will not inter- 
fere to protect the assignee, unless the evidence of the assignment be 
clear. Welch v. Mandemlle, L 489. 

6. The declarations of the assignor, made after the assignment of a chose in 

action, will not be received to defeat the action Drought in his name. 
Palmer v. Cassin, ii. 66. 

7. The mere possibility of a legacy cannot be assigned. Cook v. Conway's 

Executors, ii. 99. 

8. The person who knomngly takes a dishonored check payable to bearer, 

takes it subject to the drawer's equity against the person from whom he 
received it. Rounsavd v. Scholfield, ii. 139. 

9. After a note is taken up by the indorsef its negotiability ceases, and he 

cannot, by transferring the note assign his right of action at law, so as to 
enable the assignee to sue in his own name. Swann v. Sckoljield, ii. 140. 

10. After the assignment of a claim upon an open account the debtor cannot, 

in an action brought for tiie use of the assignee, set off a claim against 
tiie assignor arising after notice of the assignment Weightman v. Queen, 
ii. 172. 

11. Payments made to the original creditor after notice of the assignment of 

the debt, cannot be given in evidence in a suit brought by the assignee 
in the name of the original creditor. Gardner v. Tennison, ii. 338. 

12. In order to amerce the marshal in debt and costs for not bringing in the 

body of the defendant, the assignment of the cause of action to the mar- 
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fllial may be made br the attorney and agent of ihe plaintifir. Heyer y. 
Wihon, il 369. 
18. If the payee of a pTomissory note, after it has been dbhonored, assign it to 
a debtor of the maker, and then give the maker a release upon his sur- 
rendering all his effects to a trustee for the benefit of his creditors, the 
assignee cannot recover upon the note in an action against the maker, 
who had no notice of the assignment until after liie deed of trust and^ 
release had been executed. Gelston y. Adams, iL 440. 

14. Where there are contending assignees of a cause of action pending in 

court, the Court will not, on motion, decide the merits of their respective 
claims by ordering the action to be' entered upon the docket as for the 
use of eimer of them. Thomas y. Elliot^ ii. 432. 

15. The assignment and delivery of the bill of lading and invoice of goods, in 

transitu, for a valuable consideration, conveys the legal tide, and the 
0oods cannot be attached as the property of the assignor. Balderston v. 
Manro, iL 623. 

16. In an action of covenant by the assignee of the lessor against the assignee 

of the lessee, the plaintiff may give parol evidence of an assignment by 
the lessee to the defendant 
An assignee of the lessee is not liable to the lessor upon the covenants in 
the lease, unless he is assignee of the whole estate of the original leasee. 
May v. Sheehy, iv: 185. 

17. Draf^ drawn by the defendant upon his debtor before attachment, are en- 

titled to priority of payment out of the ftmd in the hands of the gar- 
nishee ; although the samishee has no notice of such drafts until after the 
attachment served. King v. Gorsline, iv. 150. 

18. A draft by the defendant upon the garnishee in favor of a ihird person, 

before tiie attachment, is an assignment to the payee, of the amount 
stated in the draft, and will be preferred to an attachment. Miller v. 
Frink, iv.451. 

19. If the guarantor pay the debt he cannot maintain an action against the 

debtor in the name of the creditor, although he take an assignment of the 
debt from the creditor, unless at the time of the payment it was not in- 
tended to extinguish^e debt, but to assign it to the guarantor. Brown 
y. Decatur, iv. 477. 

ASSIZE OF BREAD. 

If the price of superfine flour be not ascertained and published by the 
mayor or register in the last week of the preceding month, the penal^ 
for selling loaves of insufficient weight cannot be recovered. Fnend v. 
Corporation of Washington, ii. 19. 

ASSUMPSIT. 

1. Indebitatus assumpsit lies upon a judgment of a justice of the peace. Green 

v. Fry, i. 187. 

2. The plaintiff cannot recover upon a general indebitatus assumpsit if a 

special agreement be proved. Krouse v. Dehlois, i. 138. 

3. A promise in writing made under a supposed legal liability which did not 

exist, is void for want of consideration. Offutt v. Parrott, i. 154. 

4. Assumpsit will not lie at common law on a parol demise. The statute of 

1 1 Geo. 2, c. 19, is not in force in Virginia. Wise v. Decker, i. 171. 

5. An implied assumpsit is only coextensive with the consideration. An im- 

plied assumpsit, m consideration of assets alone, is a promise as adminis- 
trator. Courtney v. Hunter's Administrator, i. 265. 

6. Indebitatus assumpsit will lie for money due upon a special contract exe- 

cuted on the part of the plaintiff. Hyde v. lAverse, i. 408. 

7. An acknowledgment or prcMnise made by the defendant under ignorance 
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of the fact, or of the law, by which he was discharged, is not binding. 
Thornton t. Stoddert, i. 534. 

8. The promise of a feme covert is void, and her subsequent promise when 
' sole, without a new consideration, is also void. Watson v. Ihtnlop^ ii. 14. 

9. A promise in writing, without consideration, is Toid ; but the burden of 

proof of want of consideration, is on the defendant Ibid. 

10. Tne phuntiff cannot give evidence of a consideration different from that 

alleged in the declaration. Ibid, 

1 1. When a contract has been executed, indebitatus assumpsit will lie for the 

amount due upon it Maupin v. Pic^ ii. 38 ; Brocketi v. Hammond, ii. 
56. • 

12. If the pUintiff does certain work for the defendant's intestate under a 

special contract to be paid for it by the conveyance of a lot of ground, it 
is not competent for him, in an action of general indebitatus assumpsit 
against the defendant for work and labor done in the lifetime of ner 
intestate, to recover the value thereof, without showing fraud in the 
defendant's intestate in making the contract Pawling v. Vartium*s Ad- 
ministratrix, ii. 423. 

13. Assumpsit will lie for the marshal's poundage fees upon a coemiitment on a ' 

CO, so. Ringgold v. Glover, iL 427. 

14. Money 'paid upon an uncertain contingency, which both the payer and 

payee expected would happen, but which did not happen, may be reco- 
vered in an action for money had and received. liiggs t. Tayloe, ii. 687. 

ATTACHMENT. 

1. A clerk of this Court is not entitled to sue by attachment of privilege. 

Forrest v. Hanson, i. 12. 

2. Goods in the hands of an officer under a distress for rent may be attached 

by the same landlord for rent not yet due, and may be condemned, al- 
though replevied by the tenant after distress levied. Herbert v. Ward, 
i. 30. 
S. This Court has not jurisdiction by attachment, in Alexandria, for a sum 
less than $20. Rutter v. Merchant, i. 36. 

4. An attachment issued upon a return of nan est before the return-day, will 

be <]^uashed. Cammilioz v. Johns, i. 88. 

5. AJien facias, received by the marshal before an attachment for rent not 

due, IS entitled to priority and must be first satisfied. Stieber v. Iloye, 
i. 40. 

6. An attachment lies in Alexandria against an absconding debtor under the 

Virginia law of 26th December, 1792. Allen y. Greenwood, i. 60. 

7. Attacnment for non-payment of the costs of a continuance will not be 

granted against a defendant, against whom final judgment in the cause 
has been rendered. McGiU t. Sheehee, i. 62. 

8. No subpoena for attachment in chancery shall israe before bill filed. 

General Rule, i. 89. 

9. Under the statute of Virginia, goods not upon the premises, may be at- 

tached to secure rent not yet £ie. Brocketi t. Johns^ L 100. 

10. When a cause is continued at the costs of the party, no execution can 

issue for tiiem. The remedy is an attachment ot contempt Fenwick y. 
' Voss, i. 106. 

11. In a chancery attachment against a British bankrupt, the Court will permit 

the assignees to appear and release the attached effects, and to aefend 
the suit, on their producing a notarial copy of the commisstoner's pro- 
cee^ngs. Wilson v. Stewart, L 128. 
13. An attainment of contempt for not attending as a witness, must not be 
served in the ooort-house. 
If the witness aniT<es befi>re service of the attachment and makes a reason- 

3* 



30 GENERAL INDEX. 

ATTACHMENT, (eontinv^,) 

able excuse, the Ck>art will ooantennand ihe attachment on payment of 
the cost of issuing it. Davis v. Sherrtm^ i. 287 ; United States y. Schoi- 
field, i. 180. 

13. An attachment for contempt in disobeying an injunction. M%mro€ t. 

Harkness, i. 157 ; Munrae ▼. Bradley, i. 158. 

14. The defendant cannot appear to a chancery attachment in Virginia, with- 

out giving bail. Mayor ffc. of Alexandria, y. Cooke et al. i. 160. 
15| In a chancery attachment in Virginia, the Court may order the attached 
debt to be paid over to the pUuntiff, on his giving security to refund, &c., 
although the pUunti£f 's rignt may be doubtfuL Wilson y. Dandridge, 
i. 160. 

16. A defendant discharged under ihe Insolvent Law of Pennsylvania, may 

appear here and Sscharge an attachment without giving special bail. 
Davis V. Marshall^ i. 173. 

17. The garnishee in a chancery attachment may, by leave of the Court an- 

swer, after bill taken for confessed. Hartshome v. Allison etali, 199. 

18. A witness cannot have an attachment for his fees until he has served an 

order of the Court on the party to pay them. Sadler v. Moore, i. 212. 

19. In a judgment upon an att^hment, mterest cannot be added. Power v. 

Semmes, i. 247. 

20. An acceptance, by the garnishee, of the defendant's draft ib favor of a 

third person, before service of the attachment, binds the garnishee, and 
cannot be overreached by the attachment Tucker y. Marsieller, i. 254. 
Under the bankrupt law, an attaching creditor was only entided to a rata- 
ble part of his debt with the other creditors ; and that part was to be 
ascertained by the assignees under the direction of the commissioners. 
Harmon et al, v. Jamesson, i. 288. 

22. A chancery attachment will not lie, in Virginia, to charse the effects of a 
deceased foreign debtor in the hands of a resident defendant, lled/em 
V. Rumney, L 300. 

33. Upon an attachment under the Maryland Act of 1795, c- 56, the plaintiff 
must prove his debt before he can obtain judgment of condemnation. 
Stephenson y. Giberson, i. 319. 

24. Qucere, whether attachment lies for unliquidated damages ? Ibid. 

25. To obtain an attachment under the Mar}'land Act of 1795, c. 56, it is not 

necessary that all the plaintifis should mi^e affidavit, nor that it should 
appear that they are all citizens of ihe United States. 
The attachment and capias may be amended by leave of the Court, before 
condemnation. Birch v. Butler, i. 319. 
36. This Court has power to send an attachment into Virginia for a witness in 
a civil cause, who lives within one hundred miles [of the place of trial ; 
and such attachment is to be directed to, and served by, the marshal of 
Viivinia. Voss v. Lukcj i. 331. 

27. The Court will not continue a cause for the absence of a witness who has 

been summoned, and who lives within one hundred miles of the place of 
trial, if no attachment has been moved for, although he resides out of this 
district Wood v. Young, i. 346. 

28. The goods of an intestate cannot be attached by his creditors. Nor will a 

chancery attachment lie against the effects of a resident debtor. Patter- 
son Y. McLaughlin, i. 352. 

29. A deposition de bene esse cannot he read in evidence if the deponent lives 

witnin one hundred miles of the place of trial, although he lives out of 
this district Park v. Willis, L 357. 

30. An attachment will not lie for non-payment of the costs of a continuance, 

until after a rule to show cause ; nor unless there has been a personal 
service of the order ci the Court to pay the costa ; nor unless the bill of 
costs state the particular items. Dyson v. White, L 359. 
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51. Qwere, whether this Court can isBue an attachment for a witness residing 

in Yiiginia, less than one hundred miles from this district ? Lewis ▼. 
AfandevUle, i. 860. 

52. The Court will not grant an attachment against a party for not paying his 

witness, unless payment shall haye been demanded by a person having 
authority to receive payment ; and that authority must appear. Nolly v. 
Lambellj L 865. « 

38. An attachment for not retuminff a habeas corpus will not be issued until 
three days shall have expired after service of the writ United States v. 
Bdlman et al, i. 878. 

84. In a chancery attachment, if the subpoena be served on the principal, the 
bill cannot be taken for jconfessed for non-appearance, as in ordinary 
cases in equity, but there must be an affidavit and publication, &c., ac- 
cording to the Virginia Act of 26th December, 1792. Dean v. Legg et 
al. i. 892. 

35. Under the laws of Virginia, a ne exeat will not lie to restrain a garnishee. 

Patterson v. Bovoie et al, i. 425. 

36. The Court will grant a rule on a witness living in Baltimore, to show cause 

why he should not be attached for not attending according to summons. 
Hodgson v. Butts, L 447. 

87. Upon &n attachment, the marshal cannot hold the party after the return- 

day, unless by an order of commitment. Ex parte Burford, i. 456. • 

88. The Court will send attachments into MaT}''land for witnesses who reside 

within one hundred miles of Washington, if they &il to attend according 
to summons. Somerville v. French, i. 474. 

89. The proceedings in an attachment upon an assigned cause of action must 

be in the name of the legal plaintift; and all the requisites of the statute 
must be complied with. Davis v. Wyer, i. 527. 

40. If the defendant directs the garnishee to pay over the money in his hands 

to the first attaching creditor, and he agrees to do so, a creditor who af- 
terward attaches, before the money is paid over, is not entitled to share 
it with the first attaching creditor. Rudd v. Paine, ii. 9. 

41. In an action for a malicious attachment, the official return of the attach- 

ment is not conclusive, but may be contradicted by parol. Mott v. Smith, 
ii. 88. 

42. If the indorser of a promissory note accept an order fixmi the indorsee for 

the amount of the note, in &vor of a tnird person ; a subsequent attach- 
ment of the money in the hands of the indorser, by a creditor of the in- 
dorsee, will not avail him. Whetcroft v. White, ii. 96. 
48. A judgment against the principal debtor, in a foreign attachment in Penn- 
svlvania, is not evidence, in the District of Columbia, of a debt due by 
that debtor to the plaintiff. Rickets et oL v. Henderson, ii. 157. 

44. An attachment for rent not due, is superseded by the discharge of the 

tenant under the Insolvent Law of the District of Columbia of the 3d of 
March, 1808, § 5. Keene v. Jackson, iL 166. 

45. Upon a common-law attachment under the Virginia Statute of 26th De- 

cember, 1792, § 6, the Court may, in its discretion, suffer the principal 
debtor to appear without bail, and without dischamng the attached 
effects, at the first term after the return of the attachment, to plead to 
the jurisdiction. Locke v. Cannon, ii. 186. 

46. The clerk may have attachment for his fees. Lee v. Patterson, ii. 199. 

47. The attachment first served is entitled to priority of payment Johnson v. 

Griffith, u. 199. 

48. The attachment first served on the garnishee binds the effects in his hands, 

although the marshal has other and prior writs of attachment in his hands 
at the time of such service. McCobb y. TyUr, ii. 199. 
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When the marshal has Beveial writs of attachment put into his hands, he 
must return all the property as attached on each of them. English y. 
Tyler, ii. 200. 

50. Quoere, whether the writ which first comes to his hands or the writ first 

levied, has a preference, or whether the attaching creditor shall come in 
^ pari passu t Ibid. 

51. An attachment under the Maj;7land Act of 1795, c. 56, against the pro- 

perh^ of a corporation aggregate, will be dissolved by its appearance with- 
oat oaiL NickoU v. Savannah Steamship Company, iL 211. 

52. An attachment by a justice of the peace under Uie nxth section of the Vir- 

S'nia Act of 26th December, 1792, can only be issued bv a justice of 
e county in which the defendant resides, or from which he is privately 
removing, or in which he absconds or conceals himself. Sears y. Aocm, 
ii. 220. 
58. An attachment under the Maryland Act of 1795, c. 56, will lie against 
lands and tenements in Alexandria county. Hough v. Smooth iL 318. 

54. In attachments in chancery, under the [statute of Virginia, the attaching 

creditors have priority according to the time <|f service of their respective 
attachments. Grigsby v. Love, u. 413. 

55. An affidavit made before agudge of one of the State courts, in order to 

obtain an attachment under the Maryland Act of 1795, c. 56, is not suffi- 
cient for that purpose, unless there be thereto annexed a certificate of 
the clerk of the Court of which he is a ju(^6) or a certificate of the 
Governor, chief magistrate, or notary-pubhc of such State, that the said 
judge hath authority to administer sucn oath. Bolton v. White, ii. 426. 

56. In the affidavit and warrant for an attachment under the Maryland Act of 

1 795, c. 56, it is not necessary to state the plaintiff to be a citizen of the 
United States, or of any of the States. Kurtz v. Jones, ii. 433. 

57. In order to obtain an attachment under the Maryland Act of 1 795, c. 66, 

the affidavit must be positive as to the amount of the debt Munroe v. 
Cocke, ii. 465. 

58. When the issue is joined between the plaintiff and the garnishee for him- 

self and his principal, the depositions must be entitled as of a suit between 
the plaintiff and garnishee, and not between the plaintiff and the princi- 
pal defendant. Baker v. Idix, ii. 525. 

59. In an attachment under the Maryland Act of 1795, c. 56, if the garnishee 

be taken and held to bail under the sixth section of thatast, no judgment 
can be rendered against him until he has appeared. Jones y. Kemper, 
ii. 635. 

60. The capias against the garnishee must not be '* to answer to the plaintiff in 

a plea of trespass on the case, &C.'' but to appear at the return of 
the writ to make answer to such interrogatories in writing as he 
should, by rule of court, be required to answer, touching the property in 
his possession or charge, at the time of serving such wnt of attachment, 
or at any other time ; and to render his body to prison or pay the con- 
demnation-money, if jud^ent should be .rendered against him. Ibid. 

61. A judgment of condemnation may, for irregularity, be set aside at a subse- 

quent term. Ibid. 

62. In case of an attachment by way of execution, if tiiere be no appearance of 

the princi{)al debtor or garnishee or other proceeding at the retum-teim 
of tne writ, the attachment is discontinued. Baxik of Washington y. 
Brent, il 53S. 

63. If the garnishee is only one of the members of a mercantile company in- 

debted to the defendant, he cannot be chargeable alone as garnishee ; nor 
can the garnishee be chargeable upon interrogatories, unless he admits 
that he is indebted to the defendant. ElUcott y. Smith, iL 543. 
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64. Queerer whether the Treasurer of the United States can be compelled to 

appear as ramishee, and is liable to judgment for money in his nands as 
Treasurer ? Averill v. Tucker et aL ii. 544. ' 

65. An agent for the payment of the salaries of the clerks in an executive de- 

partment of the government of the United States is bound to appear as 
garnishee when summoned. Ibid. 

66. Quccre^ whether the salary of an officer of the United States is liable to at- 

tachment Ibid. 

67. If money be deposited in a bank, the cashier is not liable as garnishee of 

■ the depositor. Lewis-y. Smith et al. ii. 571. 

68. If the garnishee be not the debtor of the defendant, he is not liable to judg- 

ment of condemnation. Ibid. 

69. If the defendant himself could not recover against the garnishee, the plain- 

tiff cannot Ibid. 

70. An attachment under the Maryland Act of' 1 795, c. 56, will not lie for a 

debt less than $20. Dix v. NichoUs, ii. 581. 

71. Upon a chancery attachment in Alexandria county, D. C, against the 

effects of an absent debtor, the garnishee residing in the county of Alex- 
andria, is not liable to the plaintiff for goods of the defendant which are 
in the garnishee's custody m Vii^nia, where the debtor himself resides. 
Miller y. Hooey ii. 622. 

72. If the resident garnishee is not indebted to the defendant, and has no 

effects of the defendant in his possession in this district, and the defend- 
ant himself is not found in the county of Alexandria, no decree can be 
rendered asainst either the garnishee or the defendant, and the bill must 
be dismissed ; as this Court has not jurisdiction in tiie case. Ibid. 
78. The assignment and delivery of a bill of lading and invoice of goods, in 
transitu^ for valuable consideration, convey the legal title; and the goods 
cannot be attached as die property of the assignor. Balderston v. ManrOf 
ii. 623. 

74. The Court will set aside a judgment against the garnishee, obtained by 

surprise at a former term, and will quash the execution issued thereon. 
Homans v. Coombe et al. ii. 681. 

75. An assignment of the debt by the defendant to a third person, with notice 

to the garnishee, before service of the attachment, cannot be given in 
evidence upon the issue . of nulla bona^ but must be pleaded specially. 
Baker v. 3ftr, iii. 1. 

76. The oath to obtain an attachment under the Maryland Act of 1 795, c. 56, 

may be made by one of the copartners, and need not state that he is the 
acting partner, nor that the other partners were absent Drake v. ClevC' 
land, lii. 3. 

77. An attachment for not answering a bill in equity need not be made return- 

able to the rules, but may be issued by the Court returnable immediately 
to the Court Dotoson et al. y. Packard^ iiL 66. 

78. An attachment of contempt will lie against a master who attempts to re- 

move his slave out of the jurisdiction of the Court, after he has notice or 
knowledge of the slave's petition for freedom ; and the Court will also 
order the slave to be brought into court by the marshal, that he may be 
protected. Neffro Richard v. Van Meter , iii. 214. 

79. If a replevin be ^scontinued, the defendant is not guilty of a contempt in 

taking possession of the goods, they being no longer in the custody of the 
law. MUcheU v. Wilson, iii. 242. 

80. A mere equitable interest in lands is not liable to attachment and condem- 

nation by way of execution under the Maryland law of 1715, c. 40. 
Sawyer v. Mortk, iii. 331. 

81. The marahal is not entitied to poundage upon the money and bank-notes of 
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the defendant not taken into his actual cufltody, soas to make him charge- 
able therefor. Ringgold v. Lewis, iii. S67. 

82. If goods be^attached under die Maryland law of 1795, c. 56, and the de- 
fendant be taken on the capiat before the return of the attachment, it 
will be dissolved, upon the personal appearance of the defendant in cus- 
tody. Cox y. Wcuicins, iii. 629. 

88. See A8SI0XMENT, 2. Xing v. Gorsline, iv. 150. 

84. Upon attachment of the goods and effects of both and each of two joint 

debtors, bail must be ^ven for both, in order to release the' ioint and 
separate effects. Bail will not be received for one only to discharge his 
separate goods. Magee v. Callan, iv. 251. 

85. A witness, residing in Virginia, cannot be compelled by attachment to 

attend the Circuit Court of the District of Columbia, in a criminal cause ; 
by the opinion of Mr. Justice Brockenborough. Ex parte J, JET. Pleas- 
ants, iv. 814. 

86. The Circuit Court of the District of Columbia has all the powers which, bv 

law, were vested in the Circuit Courts of the United States on the 27ui 
of February, 1801, and among others, the power to send attachments into 
any other district for witnesses in criminal cases. United States v. Chris- 
tiana WiUiams, iv. 872. 

87. The attaching creditor is not in a better condition thaA his debtor would 

have been m if the attachment had not been laid. Miller v. JFWnX:, iv. 
451. 

88. See Assiokment, 8. Ibid, 

89. The Court quashed an attachment issued upon one non est, returned upon 

a justice's warrant for a small debt ; the defendant being a resident of 
the district See the Acts of Maryland, 1791, c. 68, § 1 ; and 1715, c. 
40. Doyle ▼. RicJiards, iv. 527. 

90. An attachment of credits in the hands of the Chesapeake and Ohio Canal 

Company, is sufficiently served by notice to the clerk of the company. 
Davidson v. Donovan et aL iv. 578. 

91. Goods distrained, in Maryland, for rent, and suffered by the landlord to be 

carried into the District of Columbia, where they were attached for a 
debt due by the tenant to a third person, may be recovered by the land- 
lord by replevin, notwithstanding the attachment Calvert v. Stewart, iv. 
728. 

92. If a petition for freedom be filed, and a bill for an injunction to restrain 

the Master from removing the petitioner out of the jurisdiction of the 
Court, the injunction may be granted on the affidavit of the petitioner. 
And if the mjunction be not obeyed, an attachment may issue on a 

E roper affidavit; and if the party be taken on the attachment and 
rought into court, he will not be discharged until he has given security 
• as required by the rules ^nd practice of the Court, that the petitioner 
shall be permitted to attend the trial, &c. Negro John Thornton v. Irrine 
Datns, iv. 500. 

93. The Court upon an attachment for contempt in disobeying an injunction 

will not hear witnesses to contradict the affidavit, nor grant a rule to 
show cause. Ibid. 

94. The Court will not grant an attachment on accouni of a misnomer in the 

injunction, nor receive a plea in abatement Ibid. 

95. If a witness summoned by a justice of the peace of Washin^n countv, to 

attend before him and testify in a suit for a small debt, &il to attend ac- 
cordingly, the justice may issue an attachment returnable to the Circnit 
Court, who wiU impose tiie penalty of two dollars and two thirds of a dol- 
lar, as required by section ei^ht of the Act of Maryland of 1791, c. 68i 
The Court cannot impose a higher fine. Ex parte John B. Gorman^ iv. 
572. 
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96. If a peremptory mandamus be saperseded by a writ of error, from the Su- 

preme Court of the United States who affinu the judgment, and, by man- 
date, order such proceedinffs to be had, as accordmg to^right and justice 
and die laws of the United States ought to be had, the Circuit Court will not 
issue an attachment against the defendant for contempt, in not obeying 
the former peremptory mandamus^ which was superseded by the writ (» 
error, but will issue an cdias writ of peremptory mandamus. United 
States T. Amos Kendall^ y. 385. 

97. The Court will not issue an attachment upon a decree for the payment of 

money, but will leave the complainant to his remedy by j^. fa» or ca* sa. 
White V. Clarke et al. v. 401. 

98. An attachment, to answer in a plea of trespass on the case, founded on a 

prcHuissory note having a scrawl for a seal, will be quashed, and the plain- 
tiff will not have leave to amend, nor to dechure in debt Ten Broeck v. 
Pendleton^ v. 464. 

99. A chancery attachment will not lie against the effects of a deceased per- 

son. Henderson v. Henderson, v. 469. 

100. In an affidavit to obtain an attachment under the Maryland Act of 1795, 

c. 56, it is not necessary to aver that the plaintiff is a citizen of the 
county of Washington. Decatur v. Young, v. 502. 

101. In order to oft>tain an attachment under the Marylimd Act of 1795, c. 56, 

it is not necessary that the instrument of writing produced to the magi- 
strate, should, upon its face, show a complete cause of action ; nor is it 
necessary that tne affidavit should state the plaintiff to be a citizen of the 
United States; it b sufficient if the magistrate states that the plaintiff is 
a citizen of one of the States. Hard v. Stone, v. 508. 

102. It is not sufficient ground for quashing the attechment, that the copy of the 

short note, sent with the writ, has, by mistake of the derk, tne word 
cash instead of the word each. Ildd. 
108. The Circuit Court (D. C.) has jurisdiction of an attachment issued by war- 
rant of a justice of the peace. Ibid. 

104. An attachment under the Maryland Act, 1795, c. 56, is dissolved by the 

death of the principal debtor and the appearance of his administrator. 
Pancost V. Corporation of Washington, y. 507. 

105. When the judgment against the principal is for a larger sum than the real 

debt, to be r^eased on payment of tne real debt and interest until paid, 
upon which judgment an attachment is issued by way of execution, under 
the Maryland Act of 1715, c. 40, § 8, and judgment of condemnation is 
renderea, of the effects in the hands of the samishee, and execution is 
issued thereon; the marshal may levy the whole debt and interest up to 
the tiopie of payment, if there are effects of the principal to that amount 
in the hands of the garnishee. Allen v. Croghan, v. 517. 

106. A garnishee, who received the goods of the defendant under a deed of 

trust fraudulent in law as to some of the creditors, if he acted bona fide, 
is entitled to a reasonable compensation for his services in taking care of 
' and sellinff the goods, whoever may be entitled to the net proceeds. 
Noyes v. Brent, v. 551. 

107. A mortgage of all of a man's stock in trade and debts due to him, to secure 

Sayment of a debt already due and payable by him to the mortgagee on 
emand, is void as to creditors, unless the possession accompanied and 
f(dlowed the deed, although acknowledged and recorded according to the 
Maryland law, 1739, c. 8, § 5. Id. 656. 

108. If an attachment imder the Maryland law, 1795, c. 56, and a capias ad 

respondendum, be both served while the defendant is attending the Court 
as a party in another cause, the attachment will be dissolved upon the 
arrest of the defendant on the eaqpias, and the defendant will be dis- 
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charged from the arrest, because priyileged as a suitor in another cause. 
McFerran et aL r. Wherry, v. 677. 

109. When a decree of this Court is affirmed by the Supreme Court of the 
United States, and a mandate is sent to this Court commanding that such 
proceedings be had in said cause " as according to right and justice, and 
the laws of the United States ought to be had, the appeal notwithstand- 
ing; ** and this Court makes an oraer that the defendants without further 
delay, perform the decree thus affirmed, with costs ; this order^is not such 
a judgment or decree, as may be superseded under the Maryland Act, 
1791, c. 67. White v. Clarke et, aL v. 630. 

ATTOBNEY. 

1. The Court will strike an attorney at law from the rolls for mal-practice, 

although it be not indictable. United States v. Porter , ii. 60. 

2. An attorney may, in assumpsit, recover his legal fee ; but a counsellor of 

this Court cannot support an action at law against his client for his fee as 
counsel, although he prove an express promise to pay it Law t. EtoeUf 
ii. 144. 

3. The plea of the statute of limitations, pleaded after the rule-day, will not 

be ordered to be stricken out if the attorney, recently admitted to prac- 
tice, was ignorant of the rule and practice of the court. Wetzell v. Bus- 
sard, ii. 252. 

4. The Court will, on affidavit; reinstate a cause non-prossed on a rule for 

security for costs laid on the plaintiflT, who had no attorney in court ; his 
attorney having died, and no rule served on the plainti£r to employ new 
counsel. Cook v. Be<ill, iL 264. 

5. The Court has authority to suspend an attorney of the Court from practice 

for a limited time, or to expel him entirely ; and may, for that purpose, 
inquire in a summary manner, as to any charges of mal-practice alleged 
against him. Ex parte Levi S, Burr, ii. 3 79. 

6. If the plaintiff examines his attorney as a witness, he waives his privilege, 

and upon a cross-examination, the attorney is bound to answer generally. 
Crittenden v. Strother, ii. 464. 

7. The Attorney of United States for the District of Columbia is not bound 

by the second section of the Maryland Act, 1795, c. 74, to order writs of 
c(L sa, for fines, &c., on the application of the marshal ; nor can the mar- 
shal order them without the authority of the District Attorney, who has 
a discretion, in that respect, which the marshal has no right to control. 
Levy Court vr Ringgold, ii. 659. 

8. If there be two joint trustees with a joint power of attorney to sell, the 

trust cannot be executed by one alone, either in the lifetime of the other, 
or afler his death. Upon the death of one, the trust does not survive to 
the other, unless such a provision be inserted in the deed of trust Boone 
V. Clarke, iii. 389. 

9. A power of attorney becomes invalid by the death of the principal, except 

so &r as the attorney has an interest coupled with the power. Ibid, 
10. Fidelity to his client, is one of the first requisites in the character of an 
honorable practitioner at the bar. That fidelity requires that he should 
maintain all the just rights of his client; but it extends no further. It 
will not justify an^ attempt to evade the fair operation of the law, or to 
impede the administration of justice. A fault on either side of the true 
line of honorable professional conduct, will equally meet the decided 
reprehension of the Court Ex parte O, L. Giberson, iv. 508. 

ATTORNMENT. 

See Action on the case. Brown v. Corcoran, v. 610. 
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1. An anctioneei's bood, given to the Corporation of Georgetown by its cor- 

porate name, is void. It should be given to the mayor only, as required 
Dy the by-law. The license must be under the corporate seaL George- 
town V. naker, ii. 291. 

2. The Act of Vii^^nia, 1796, *' concerning corp(»«tions," which requires 

bond and security to be given by auctioneers, does not prescribe the con- 
dition of the bond, but leaves it to the discretion of tne respective cor- 
porations; but when the condition has been fixed by a by-law, it cannot 
De ^dispensed with at the will of the corporation, unless that will be 
expressed in such a formal manner as to repeal the by-law. Fowie v. 
CorparaiiMi of Alexandria, iii. 70*. 
S, The auctioneer is bound by the instructions of the owner. If the price be 
limited, his duty is to set the goods up at that price. If they will not sell 
at the price limited, he must not seU. And if the goods perish because 
they cannot be sold at that price, the Iosb must fall on the owner. WU" 
Kami v. Poor, iii. 251 . 

AUDITA QUERELA. 

It seems that a purchaser of lands, bound by a judgment, may move to 

3uash the execution upon its return ; or may have an audita querela, 
ackson r.JSank of the United States, v. 1. 

AUDITOR. 

1. See AcootJNT, 1. United States v. Rosej ii. 567. 

2. Id. 1, 2, 8, 4. Barry v. Borry, iii. 120. 

3. The report of the auditor under the Maryland Act, 1785, c. 80, is prima 

facie evidence of the amount due, upon the principles and evidence stated 
in the report ; and if those principles and tnat evidence are approved by 
the Court, so much of the report may be read to the jury as shows the 
balance so stated ; although before the jury was sworn, the defendant 
excepted to the evidence lulmitted by the auditor, and to his calculations, 
conclusions, and statements. Bank of the United States v. Wiilianu, iii. 
240. 

4. Upon trial bef<»e a jury in an action at lawt the report of the auditor to 

whom the cause had bieen referred under the Maryland Act, 1 785, c. 8, 
§12, to state the accounts of the parties, is ^fHtnd facie evidence of the 
balance due, if the principles upon which the account is stated are cor- 
rect, and the evidence properly received by the auditor. 
An account rendered by the defendant is proper evidence for the phdntiff 
before the auditor. Bank of the United States v. Johnson, iii. 228. 

AUTHENTICATION. 

The Acts of Congress respecting the authentication of the records of State 
Courts do not apply to the records of the courts of the United States. 
Mason Y.Lawrason,L 190. 

AUTHORITY. 

1. The authority of an agent need not be in writing ; and may be proved by 

the testimony of the agent himself. United States v. Baker, i. 268. 

2. In an action by the indorsee against the maker of a promissory note, the 

plaintiff need not produce written evidence of the authority of the 
indorser's agent to indorse. Miller v. Moore, i. 4 7 1 . 

3. After appearance entered at a previous term, it is too late to call for the 

authority^ to appear. Rogers v. Crommelin, i. 536. 

4. An authority to indorse notes need not be under seaL Bank of Washing- 

ton v. Peirson, ii. 685. 

5. A power to sign any notes for the renewal of notes, is a continuing power 

to indorse notes m renewal. Ibid,^ 

YOL. TI« 4 
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6.' The authority of an agent to receire notices for his principal, ceases with 
the death of the principal, and will not bind his executors. Ibid. 

7. An agent is a competent witness to prove his own authority, if not in writ- 

ing ; and is not incompetent by reason of his liability to either of^the 
parties. Welch y. Hoover ^ y. 444. 

8. A parol authority will support a written contract Ibid, 

9. Under a power of attorney from several persons to sign a joint promissoiy 

note, the attorney may make a joint and several promissory note ; the 
purpose of the parties beinc: to renew a joint and several note which had 
Deen discountea by the pUuntiff; or, if the power was defective, the note 
was only void to the extent to which the attorney exceeded his authority ; 
that is, as a several note, but was valid as a joint note. Bank of Metro- 
polis V. Moore^ v. 518. 

AVERAGE. 

1. The charges for entering a harbor for repairs, the surveyor's bill and port- 

charges, are items of general avenwe, and are the subjects of general 
contnbution. Vowell v. Columbian Ins. Co, ill. 83. 

2. In adjusting a loss upon a policy for $10,000, on a caxm from Alexandria, 

D. C., to St Thomas, ana two other ports in the West Indies, and back 
to the United States, the value of the cargo is to be ascertained at the 
port from which the vessel last sailed before the loss ; and if freight has 
been there earned, and not paid, and is not chargeable upon the salvage, 
it is an addition to the value of the original cargo upon which the loss is 
to be adjusted. CaUett v. Columbia Ins. Co. iii. 192. 

AWARD. 

1. See Arbitration, 10, 11, 12. Goldshorough v. McWiUiamSf ii. 401. 

2. Id. 13 — 17. Masterson v. ISdwell, ii. 699. 

BAIL. 

1. Special baU will not be required upon setting aside an office-judgment, if 

appearance-bail was not required. Shean v. Totoers, i. 5. 

2. Bail will not be required in an action against an indorser by his immediate 

indorsee, while another action is pending against him by a remote in- 
dorsee. Johnson V.' Harris, i. 35. 

3. Bail cannot be required of a feme covert in a civil action. Henry v. Cor-^ 

nelius et ux. i. 87. 

4. A motion to appear without bail will not be heard before the appearance- 

day, if the derendant be not in actual custody. Olive et at. v. MandevUle^ 
i. 88. 

5. It is no plea to scire facias a^inst bail, that the principal had been con- 

fined in prison in another jurisdiction ever since the judgment GaMy 
V. Miller, i. 39.' 

6. Bail is not dischar]^ by a discontinuance of the action at the rules, if it 

be reinstated. Ibid. 

7. In skinder, bail is not required if the affidavit does not state the words 

spoken, and that the defendant is about to leave the district Lanstraaz 

V. Powers, i. 42. 
i. After plea by appearance-bail, the defendant may give special bul, and 

pleaa de novo. Pickett v. Lyle, i. 49. 
9. The Court will not interfere to prevent bail from seizing the principal, 

further than to keep order in Court SmUh v. Cadett, i. 56. 

10. Bail may be requirea in trespass for cutting up a boat Voss v. Tuel, i. 72. 

11. Upon calling the appearance-docket, if the defendant offers to appear, the 

Court will not give the plaintiff's attorney time to procure an amdavit to 
hold the defencUmt to special bail. Meade y. JSofrsrto, L 72. 
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12. A discharge of the principal under a communon of bankrupt, issued after 

tiie return of die scire facias against the bail, is not a discharge of the 

baiL Bennett ▼. Alexander^ i. 90. 
18. Bail residing in Alexandria county cannot be received in an action in 

Washington county. Coningham v. Lacy, i. 101. 

14. Where two become bail jointly and severally, and two^smts of scire 

facias are issued, and one of the bail surrenders the principal, he must 
pay the costs upon both writs of scire facias. Pennington v. Thamtonj i. 
101. 

15. The Court will not commit a bankrupt, for want of bail, who has surren- 

dered to the commissioners, and whose examination is not closed, although 
the forty-two days have expired. Lingan v. Bayley, i. 112. 

16. In an action against a certificated bankrupt, by an indorser who has paid 

the money since the date of the certificate, the bankrupt will be permit- 
ted to appear without special bail; the note having become payable 
before any dividend made, and provable, by tbe hol(£r, under the com- 
mission. Baker ei al, v. Vasse^ i. 194. 

17. A recognizance of bail, in a civil action, taken out of court, is only de bene 

esse ; and the marshal, to save himself, must take a bail-bond in all cases. 
Poe V. Moungery i. 145 ; Bennett v Pendleton, Id. 146. 

18. See Attachment. Mayor and Commonalty of Alexandria v. Cooke, i 

1«0. 

19. A defendant, dischar^d under the Insolvent Law of Pennsylvania, mar 

appear here and discharge an attachment without giving special bail 
Vaois V. Marshall, i. 173. 

20. The defendant may give special bail at any time during the return term, 

although the pUuntiff may have taken an assignment of the bail-bond. 
Rhodes v. Bro(^, i. 206. 

21. Officers of the Court cannot be bail without leave. Cfeneral Rule, i. 246. 

S2. Bail will not be discharged by a surrender of the principal, or the produc- 
tion of his dischaive as an insolvent^ at the third term after the return of 
the scire facias, nowyer v. Herty, i. 251. 

23. The administrator of appearance-bail cannot be allowed to appear as appear- 
ance-bail and plead for the principal. Finley v. McCarthy, i. 266. 

94. If there be no declaration, the Court will not require special bail unless 
the plaintiff appear at the return of the writ Thompson v. Cavenaugh, 
i. 267. 

25. An affidavit to hold to.bail must be positive. Smith v. Watson, i. 811. 

26. An affidavit, in the form required by the Maryland Act of 1729, is suffi- 

cient to hold the defendant to bail. Graham v. Konkapot, i. 813. 

27. If bail has not been required upon the capias ad respondendum, it will not, 

Tipon setting aside tne office-judgment, be required without affidavit 
Gordon v. J&ddle, i. 329. 
38. In Vii^nia, special bail, in an action of debt upon a judgment, cannot be 
required by the indorsement of an attorney, nray v. Riley, i. 361. 

29. Affidavit by administratrix to hold to bail. McLawjhlin v. Johns, i. 372. 

30. Affidavit ** according to his knowledge and belief," is not sufficient to hold 

to bail. Jolly v. Rankin, i. 372. 

31. An affidavit to hold to bail in assault and battery, must state some certain 

amount of damages. Mecklin v. Caldwell, i. 372. 

32. In assault and battery, the affidavit to hold to bail must state some specific 

injury to the person of the plaintiff; and must be positive as to some 
amount of dainages. Id i. 400. 

33. Affidavit that the defendant is Justiy indebted to the plaintiff one thousand 

pounds of crop tobacco, is sufficient to hold the defendant to bail. Green- 
leaf V. Cross^ L 400. 
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34. A bond filed, for payment of monej, is sufficient to hold the defendant to 

bail. Aldridge v. Drummond^ i. 400. 
3d. The Court will not order the defendant's appearance to be struck out so as 

to charge the marshal. Wood y. Dixorij i. 401. 

36. A creditor may resort to his collateral security, although he has taken and 

discharged the bail of his principal debtor upon a ca. sa: Hartshvrne v. 
Mclver, i. 421. 

37. Upon surrender of the principal to the sheriff, by the bail, under the law 

of Virginia, notice must be given immediately to the creditor, his attor- 
ney, or agent The knowledge of the plaintiff's attorney is not sufficient 
Maynadier v. Wroe^ i. 442. 

38. When a bond for the payment of money is filed, an affidavit to hold to bidl 

is not necessar}', and the Court will not mitigate bail upon affidavit that 
the whole is not due ; nor receive, as bail, persons not residing in the 
district Leey,Wdch^\. All. 
89. The discharge of the principal under the insolvent act before the return of 
the ca, sa, may be pleaded in bar to a scir^ facias against the baiL 
Byrne v. Carpenter, i. 481. 

40. A Justice of the peace cannot discharge a prisoner^ho has been committed 

ror trial on a charge of felony ; nor can he take money in lien of bail. 
United States v. Faw, i. 486. 

41. After plea of misnomer in abatement, the Court will not suffer the record 

to be amended but on payment of costs, and a discharge of the bail. 
Payen ▼. Hodgson, i. 508. 

42. A resident of Alexandria may be held to bml in Washington in an action 

of debt founded upon a Judgment in an action of debt in yirgini^^ in 
which bail was given, although no previous writ had been issued against 
the defendant in Alexandria county. Gordon r. Undo, i. 588. 

43. The Court will not, upon affidavit of want of merits, dispense with spedal 

bail. Gardner y. Lindo, i. 592. 

44. The defendant had been discharged under the InsoWent Law of Mary- 

land, in 1809, since the cause of action accrued ; the bail produced a 
copy of the record of discharge, and an exoneretur was allowed. Baugk 
y. Noland, ii. 2. 

45. See Affidavit, 1. BarUeman y. Smarr, iL 16. 

46. Id, 2. Travers y. Right, ii. 41. 

47. Id, 4. Miller v. Wheaton, iii. 41. 

48. Id. 6. Young y. Moriaty, ii. 42. 

49. Id, 6. Way y. Selby, ii. 44. 

50. The marshal may justify appearance-bail at the second term after excep- 

tion taken at the rules. Qucere, Brent y. Brashears, ii. 59. 

51. If the principal has been dischai|red under the Insolvent Law of Maryland, 

the bail will be exonerated. Mums v. Sims^s Bait, ii. 75. 

52. Special bail will be required in an action of covenant for rent, upon a pro- 

per affidavit Wager y. Lear, ii. 92. 

53. If the principal be discharged under the insolvent act before the bail is 

fixed ; and the bail, being taken in execution, give a note for the amount 
of the debt, the Court, upon the return of the execution, will, on motion, 
order the note to be given up to be cancelled. Bussard y. Wamer^s Bail, 
ii. 111. 

54. Bail will not be required in an action upon a replevin-bond, although in 

the action of replevin there had been judgment for a return, &c. Jen- 
kins V. Porter, ii. 1 16. 

55. In debt on a bond of more than twelve years' standing, bail will be required ; 

the plaintiffs being residents of Virginia. Craik^s Executors y. HUUm , 
ii. 116. 
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56. Bail in Pennsylvania may follow their principal into the District of Colum> 

bia, and take him out of the custody of the person who has become bail 
for him in that district ; and if the principal be brought into the Circuit 
Court of that district to be surrendered to tne marshal, he will be ordered 
by the Court to be given up to the FeAnsylvania bail. Sharpiess t. 
Knowles, ii. 129. 

57. Bail will not be exonerated, upon scire faciag, by the discharge of the prin- 

cipal under the insolvent law, unless the dischax^e be before the appear- 
ance-day of the first scire facias returned executed, or of the second 
returned nihil. Munroe v. Towers^ iL 187. 

58. If the principal be discharged under an insolvent law of one of the States, 

after the iudgment against him in this Court, add the motion to discharge 
the bail be made at the return term of the scire facias aoainst the bail, 
the Court will dischu*ge him, upon payment of the costs of the scire facias. 
King V. <Sm, ii. 234. 

59. Ln order to hold the defendant to bail in debt on a bond, it need not be 

produced until o^er demanded, if there be a sufficient affidavit of debt 
Vay V. Hockley y ii. 251. 

60. The Court will not decide upon the merits, on a motion to appear without 

bail. Ibid. 

61. The defendant has the whole of the return term to appear in ; and if the 

plaintiff withdraw his action before the end of the term, he cannot main- 
tain a suit upon the bail-bofid. Ringgold v. Renner, ii. 263. 

62. After scire facias returned, the bail will be exonerated if the principal be 

in the penitentiary of one of the States^ before an v execution returned 
against him, and so continue to be confined until the return of the scire 
facias. Wormsley v. Beedle, ii. 331. 

63. If the marshal upon a capias ad respondendum^ be amerced debt and costs 

nisi, the defenoant may, in or before the next term, give bail and exone- 
rate the marshal. Heyer v. Wilson, ii. 369. 

64. Upon motion of the special bail at the return of the scire facias, the Court 

will set aside the original judgment against the principal, for irregularity, 
and will quash the scire facias against the bail. AuU v. Elliot, ii. 37*2. 

65. If special bail be taken out of court by two justices of the peace, by recog- 

nizance, there must be two sureties. Thomas v. Elliot, hail of Morte, li. 
432. 

66. In an attachment under the Maryland Act of 1795, c. 56, if the ^mishee 

be taken and held to bail under the 6th section of that act, no judgment 
can be rendered against him until he has appeared. Jones v. Kemper, ii. 
535. 

67. See Affidavit, 12. Winter v. Simonton, ii. 585. 

68. Id. 13. Young v. Palmer, ii. 6*25. 

69. Id. 14. Barren v. Simonton, ii. 657. 

70. Bail will not be required in an action upon a bond with a collateral condi- 

tion. Barbour v. Russell, iii. 47. 

71. In ordinary cases of libel, bail is not required without some special reason 

other than the publication of the libel itself. Withers v. Thornton, iii. 
116. , 

72. The Court will not order an execution against bail to be staged, because a 

writ of error has been taken out by the principal, which is still pending 
in the Supreme Court, it not having been taken out in time to be a super- 
sedeas; nor will they grant an injunction for the like cause. Foyles v. 
Law, iii. 1 18. 

73. If the bail pay the debt upon execution, and take an assignment of the 

execution, which b afterward quashed, he can recover the money from 

4* 
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the assignee of the original plaintiff, to vhom he paid it McDaniel t. 
Eiggs^m. 167. 

74. If the affidavit to hold to bail be in itself sufficient, the Court will not, on 

a motion to appear without bail, inquire into the merits of the case. 
Laverty v. Sneliing, iii. 290. 

75. An affidavit that the defendant is justly indebted to the plaintiff in a cer- 

tain sum, for goods sold and delivered to a third person upon a written 
guaranty of the defendant, is sufficient to hold Uie defendant to bail. 
Ibid. 

76. If the affidavit misname the defendant bj mistake of the plaintiff's attor- 

ney, the ^^ Court will give time to have the mistake corrected." Tilley y. 
Thorpe, iii. 290. 

77. Upon a motion to appear without bail, the Court will not examine the 

merits of the case. Lee v. Gamble, iii. 374. 

78. If the principal be diiicharged under a law of one of the States, the bail 

will be discharged here. Harrison v. Gales, iii. 376. 

79. If, upon leave to amend, the plaintiff add a count upon a cause of action, 

which could not be given in evidence upon the original declaration as 
sent out with the writ, or which is not contained in the affidavit to hold 
to bail, the bail must be discharged. Hyer v. Smith, iii. 487. 

80. Upon an informal bond given by a marshal, payable to the Preadent of the 

United States and his successors, instead of to the United states, the 
Court held the defendant to bail upon a certificate of defalcation from 
the Treasury Department. Andrew Jackson v. John Simonton, iv. 12. 

81. In a scire facias against bail in detinue upon a recognizance in which the 

bail undertook that his principal, if cast in the suit, should restore to the 
plaintiff the slave detamed, if to be had ; ^* if not to be had, he would 
pay and satisfy the price of her and such damages as should be adjudged 
to the said plaintiff, or render his (the defendant's,^ body to prison m exe- 
cution for the same ; or that he (the said bail,) will do it for him," it is a 
food plea in bar, that no ca, sa, had been issued against the principal 
iamard v. McKenna, iv. 130. 

82. See Affidavit, 2. Clarke v. Druet, iv. 142. 

83. See Amendment, 2, 3. Carrington v. Ford,\Y, 231. 

84. See Attachment, 2. Magee v. Callan, iv. 251. 

85. A discharge under the Insolvent Act of the District of Columbia, does not 

affect the rights of a non-resident creditor, unless the debtor be confined 
at his suit at the time of the discharge. Special bail will therefore be 
required, notwithstanding such discharge. Ilauptman v. Nelson, iv. 341. 

86. See Affidavit, S. SteUtnius v. Orme, iv. 342. 

87. Bail in slander will be required upon the plaintiff's affidavit that the words 

were maliciously uttered ; that tne defendant is a transitory person ; and 
about to leave the district ; and that the plaintiff verily believes that she 
has suffered damages to a certain amount. Doyne v. Barker, iv. 475. 

88. When the marslial '''• has arrested a person charged with a misdemeanor, 

he may take him to a justice of the peace, to give bail, by way of recog- 
nizance for his appearance in Court to answer for the offence ; and the 
marshal is not bound to take the bail-bond himself. A recognizance 
thus taken is valid. United States v. Wilburn, iv. 478. . 

89. In an indictment against a justice of the peace for taking insufficient biul 

in a criminal case, it is not necessary to state in what respects the bail 
was insufficient, nor to set out the security taken ; nor to aver that the 
defendant ordered the offender to be dischai^ed from the arrest United 
States V. Robert Clark, iv. 606. 

90. In a case clearly bailable by law, to require larger bail than the prisoner 

can give, is, in effect, to refuse bail. The discretion of the magistrate in 
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taking bail m a criminal case, is to be guided by the compound consider- 
ation of the ability of the prisoner to give bail, and the atrocity of the 
offence. United States y, Richard Laurence^ iv. 518. 
91. The prisoner having been fully conmiitted for trial upon a charge of an 
assault on the President of the United States, with intent to fill and 
murder him, the chief judge refused to issue a habeas corpus to bring him 
up for the purpose of examining witnesses to prove his msanity, and for 
that cause to discharge him from the common gaol, ^ and to secure the 
public peace by proper restraint." Ibid, 
93. K the prisoner be acquitted by the verdict of the jury, on the ground of 
insanity, the Court will remand him to the custody of the marshal, on 
being satisfied that it would be dangerous to permit him to be at large 
while under mental delusion. lUd, 

93. If the indictment does not charge an indictable offence, the magistrate 

who takes the bail, has a discretion as to the amount ; and no corrupt 
motive can be imputed to him on account of the smallness of the amount 
in which the bail is taken. The act, not being illegal, the Court will not 
permit evidence to be given of a corrupt motive. United States v. Fleet 
Smith, iv. 7*27. 

94. If it appear upon the whole record, on an indictment for a misdemeanor, 

that the offence was committed more than two years before the indict- 
ment was found, the defendant may avail himself of that defence by a 
general demurrer. United States v. Richard U, Whte, v. 868. 

95. A recognizance to appear in court from day to day, to answer to a certain 

indictment, and not to depart without the leave of the Court, is not dis- 
chanred by the quashing of that indictment, but remains in force until 
the defendant has leave from the Court to depart ; and if a new indict- 
ment be found, he and his bail are bound for his appearance to answer 
such new indictment. Ibid. 

96. A certificate, in the usual form, by the officers of the treasury of the United 

States, that a certain balance is due by the defendant to the United 
States, is not sufficient cause ibr bail. United States v. Smith, v. 484. 

97. The affidavit to hold to bail must show that the debt was due at the time 

of issuing the capias. Hill v. Myers, v. 484. 

98. In actions upon the case for uncertain damages, the Court will mitigate the 

bail accoraing to circumstances. Sanderson v. Serat, v. 485. 

99. In a question of bail, the Court will not take into consideration a set-off* 

claimed by the defendant Bobbins y. Upton, v. 498. 

100. In a suit upon protested bills of exchange, the Court will not require an 

affidavit of the amount due upon the bills in order to hold the defend- 
ants to special bail. Ibid* 

101. It seems to be no objection to bail, that he is indorser of the paper upon 

which the suit is brought. Ibid. 

102. In an action upon the case for a libel, the damages were laid at $20,000, 

and the plaintifi* in his affidavit averred damages to the same amount. 
The Court required the bail to justify to the amount of $500 only. 
Almyo V. Smith, v. 569. 

103. The clerk of the House of Representatives of the United States, is not 

personally responsible for damages for refusing to give the public print- 
mg to a person to whom the preceding clerk had promised it; and there- 
fore cannot be held to bail in an action upon the case founded upon such 
refusal. Davis v. Garland, v. 570. 

104. If the defendant has been discharged under the Insolvent Law of Mary- 

land, the bail will be exonerated. Claggett v. Ward, v. 669. 

BALTIMORE AND OHIO RAILROAD COMPANY. 
1. The time given by Act of Congress, March 2, 1881, c. 84, to extend and 
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construct the Baltimore and Ohio Railroad, into and within the District 
of Columbia, was extended by the Act of February 26, 1834, c. 11, to 
another period of four years. The Act of March 3, 1835, c. 88, is not 
void, because its title misrecites the date of the act to which it is supple- 
mentary ; nor is it confined to the mere construction of the road ; out 
^ves authority also to condemn land for the use of the company ; nor is 
It void because its title purports it to be an act supplementary to an act 
which expired by its own limitation; it beine revived by a subsequent 
act. Baltimore and Ohio Railroad Co. v. Van Ness^ iv. 595. 

2. K the Act of 1831 expired by its own limitation, it was revived by the Act 
of February 26, 1834. IhixL 

8. It is not necessary that the jury should be sworn upon the lot to be con- 
demned. It is sufficient if they meet on the lot Ibid, 

4. Notice, on the 27th of April, that the jury would meet on the land, on the 

1st of May, to take the inquisition, is sufficient. Ibid. 

5. The railroad is a road for public use, and land may be ti^en therefor, upon 

just compensation being made. Ibid, 

BANK. 

1. The 11th article of the association called *<The Union Bank of George- 

town," which declares that every person dealing with them, ** disavows 
having recourse, on any pretence whatever, to the person or separate 
property of any present or future member of the company," does not 
prevent a laborer from recovering judgment at law asainst the individual 
members of the association who employed him ; but they may be relieved 
in equity. Davis v. Biverly and Riggs, ii. 35. 

2. A note of an unincorporated bank, "payable out of the joint funds thereof 

and no other," is a promissory note within the meaning of the Maryland 
Statute of 1799, c. 75, § 1. United States v. SrmJth, ii. HI. 
8. If a bank discount a note, knowing that it was the intention of the party 
offering it, that the proceeds should be applied to the dischar^ of a par^ 
ticular note held by the bank, those proceeds cannot be applied, by the 
bank, to the discharge of any other note. Bank of Alexandria t. Saun- 
ders^ ii. 183. 

4. The private banking institution, known by the name of the Union Bank of 

Alexandria, had not, before it obtained its charter, any specific lien on 
the stock of its stockholders. Neale v. Janney, ii. 188. 

5. A party to a note discounted by a bank, is not bound by the special and 

particular usage of such banki unless upon his agreement, express or im- 
plied. Bank of Alexandria y. Deneale^ ii. 488. 

6. If a bank receive a note to be collected according to the known and es- 

tablished mode of transacting business at that oank, it is not liable to 
damages for omitting to demand payment on Saturday when the third 
day of grace was Sunday ; it being the known and established mode of 
transactmg business, in that bank, in such a case, not to demand payment 
until Monday. Patriotic Bank v. Farmers Bank of Alexandria^ ii. 560. 

7. If the teller of a bank receive, as cash, the check of an individual of good 

credit upon another bank, in which it afterwards appears that he ^ad no 
funds ; and if, in taking such a check he did only wnat was usual in the 
ordinary course of the trade and business of banking and the usage of 
banks in like circumstances, his so taking it is not a breach of the condi- 
tion of his official bond, to make good to the said bank all damages it 
should sustain through his unfiuthfulness or want of care. Union Bank 
Y. Mackall, ii. 695. 

8. If the teller of a bank, after receiving, as cash, an invalid check upon 

another bank, consent to take it as his own and look to the drawer of the 
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check for the pajment of it, he cannot afterward, withont the consent of 
his hank, return the check and throw it upon them. Ibid. 
9. Qucgre, whether the official bond of the teller of a branch bank of the 
United States be Toid because not taken conformably with the sixth 
article of the rules and resnlations of the goTemment of the Offices of 
Discount and Deposit of toe Bank of the United States. Bank of the 
United States ▼. Brent, ii. 696. 

10. The official bond of the teller is not void because executed fourteen days 

after he had entered upon the duties of his office. Ibid. 

11. Mone^ de|>06ited in a bank in the name of a firm, cannot be drawn out by 

the individual check of one of the firm, in his own name only ; and if the 
hank pay such a check out of the joint funds, it can only Justify itself by 
showing that the money thus drawn was applied to the use of the firm. 
It is no excuse for the bank, in paying out tne joint funds upon the indi- 
Tidual check, that the partner, who drew the check, told the bank officer 
that it was drawn on the joint account, and drawn in his individual name 
by mistake, and directed him to pay it, and any others of the like kind 
which he might draw, out of the joint funds. Coote Sf Jones v. Bank of the 
United States, iii. 50. 
19. The partner thus drawing, and who is %ne of the ptaintifirs, is not a com- 
petent witness for the defendants. Ihid, 

13. An indictment under the sixteenth section of the Act of Congress of March 

8d, 1825, ** more effectually to provide for the punishment of certain 
crimes against the United States, and for other purposes," must state that 
the defendant, was employed in the bank, or an office of discount and 
deposit, &c. in some State or territory of the United States. United 
States T. Forrest, iii. 56. 

14. The certainty required in an indictment is certainty to a certain intent ; 

certainty to a common intent is not sufficient Nothing material can ba 
taken by intendment From the averment that the defendant was a 
bookkeeper in the Office of Discount and Deport, the Court, upon de- 
murrer to the indictment, cannot infer that he was a clerk or servant 
employed in such office. Ibid, 

15. A count, upon the same section, for embezzlement, must aver that the 

thing embezzled came to his hands or possession by yirtue of his employ- 
ment It is not sufficient to state tnat it came to his hands " as book- 
keeper," or " in virtue of his office as boc^keeper/' or " while he acted as 
bookkeeper." It must appear that he had authority from the bank to 
have it in his custody or possession A the time of the embezzlement. It 
is not necessary that the thing embezzled should be the property of the 
Bank of the United States ; nor is it necessary to aver it to be the pro- 
perty of any particular person ; but it must be averred to have been 
fraudulently embezzled. "Feloniously," will not supply the place of 
" fraudulently." The offence must be charged in the words of the act. 
A check is not, by name, made the subject of embezzlement. And 
quasre, if it be a paid or cancelled check, whether it can be included in 
the description, ** other valuable security or effects ? " 
Qwere, whetner the District of Columbia was a territory within the meaning 
of the act? Ibid. 

16. The stockholders of an unincorporated banking company are individually 

liable, in equity, to the holders of the notes of the company issued while 
they were stockholders, notwithstanding an article of their association 
declares that the joint stock or property of the company should alone be 
responsible, &o. The date of each note b prima facie evidence of the 
time it was issued. 
The holder may haye relief in equity to die full nominal amount of the 
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notes held b^ him, withoat showing that be ffave valne therefor. Each 
stockholder is liable to the full extent of all the notes held by the plain- 
tiff and issued while he was a stockholder. It is not necessary that the 
members of the company, named in the bill but not served with process to 
appear, should be parties to the suit ; although the bill, as to them, should 
be taken for confessed. Biggs t. Swmn et aL iii. 183. 

17. The condition of the toller's bond, ^ fiuihinlly to perform all the duties as- 

sisned to him in said bank and make ^ood to the said bank all damages 
wnich the same phall sustain through his unfiuthfulness or want of care," 
comprehends damages arising from his want of care as well as from his 
unfaithfulness. 

The words, ^ six months," in the fourth section of the Act of Couffress of 
March 2d, 1821, '< to extend the charter^ of certain banks in the District 
of Columbia," mean six calendar months. 

The teller's bond, issued under the original charter, covered defalcations 
arising under the extended charter; and after the time when the charter 
would have expired but for such extension. 

It was not necessary that the teller should be appointed vearly and from 
3rear to year ; and an interval of three days, dunne whicn the teller con- 
tinu'ed to act as such, witlbut being reappointedj did not destroy the 
plaintiff's right of action upon the bond for damages incurred afler snoh 
mterval, bv the teller's want of care. 

Under this bond the defendants are bound to save the plaintiffs from all 
loss arinng from any want of ci^« of the teller, if by any degree of care 
on the part of the teller it might have been avoided. 

The neglect of the cashier to settie the daily accounts of the teller accord- 
ing to the by-law of the bank, does not discharge the sureties. The 
usage of other banks rcMquirinff only reasonable care and dilmence, cannot 
affect the express condition of the bond. Union Bank v. u. Forrestj iiL 
818. 

18. A check drawn by the defendant in favor of the plaintiff or bearer with 

the bank's cancelling mark upon it and produced by the defendant, is 
not evidence of money pud to the plaintiff Lowe T.McClery, iiL 254. 

19. In June, 1819, t-he practice of the Bank of Columbia was not to give out 

notes for protest until three o'clock on the third day of grace. The time 
for demand, notice, and protest of a promissory note discounted at a 
bank, depends upon the custom of the bank ; and a person who indorses 
such a note, with knowledge of the custom, is bound thereby. Bank of 
Columbia v. McKenny^ iii. sA. 

20. Upon the trial of an indictment for stealing a note of the Bank of the 

United States, it is not necessary that the United States should prove 
that it was a genuine note of that bank otherwise than by producing the 
note itself; nor that it was a note of a chartered bank. United Staies v. 
Jane Byere^ iv. 171. 

21. If the charter of a bank indebted to the United States expires, the United 

States have no remedy against the debtors of the bank if there was no 
actual assignment to the United States before the expiration of the char- 
ter. United States v. Amos Alexander et oZ. iv. S 11. 

22. The Corporation of Alexandria is authorized to tax the Farmers Bank of 

Alexandria, and to collect the tax by distress and saJe of the goods of the 
bank. Farmers Bank v. Fox, iv. 830. 

23. An indorsement to the cashier of a bank is virtually an indorsement to the 

bank itself, and may be so declared upon. Bank of the United States v. 
DaviSy iv. 583. 
94. An indictment under the eighteenth section of the charter of the late Bank 
of the United States, (April 10th, 1816,) for uttering as true a forged 
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note of that bank, most arer that it was made '* in imitation of, and pur- 
porting to be a bill or note iasaed hj order of the president, directors, 
and company of the said bank ; " but, without such an averment it may- 
be a 0cx>a indictment under the eleventh section of the Penitentiary Act 
(D. C.) United States v. NoUe, v. 871 

25. Notwithstanding the expiration of the term for which the corporation was 

created, its corporate capacity continued to exist, under the twenty-first 
section of the charter for two years, for the final settlement and liquid- 
ation of its affairs, and daring that period the bank was liable to be in- 
jured by the forgery of its notes ; ana such forgery, committed within the 
two years, was properly averred in the indictment to be ** to the preju- 
dice of the right of, and with intent to defraud, the President, Directors, 
and Company of the Bank of the United States." Ibid. 

26. Upon an indictment for uttering foraed bank-notes, evidence may be given 

on the part of the United States tEat a parcel of counterfeit checks and 
drafts on other banks, and others printed on bank-paper not filled up, 
were found in the defendant's possession. Ibid, i 

27. In an indictment under the Penitentiary Act, (D. C.) for stealing bank- 

notes, qaoarey whether it is not necessary to state the name of the bank 
and the date of the notes. United States v. Negro Frank Pearly v. 392. 
88. A written contract, under the hands and seals of the president and cashier 
of a bank, without further evidence of the authority of the president and 
cashier to make the contract, is admissible evidence in an action against 
the bank. Guttschlick v. Bank of the Metropolis^ v. 435. 

29. The bank to which an inland bill is transmitted for collection through the 

intervention of another bank, becomes the asent of the payee, and an- 
swerable to him alone for any breach of its duty in relation to the bill. 
Farmers Bank v. Owen, v. 504. 

30. If a bank discounts a note made payable directly to itself, and takes the 

interest in advance for the time the note has to run, it is not usury, such 
being proved to be the usage of the banks. Union Bank v. Corcoran^ t. 
513. 
81. The debts due to the late Bank of the United States, on the 3d of March, 
1836, were not extinguished by the expiration of the term for which the 
corporation was created ; and it had a right to use its corporate name, 
style, and capacity for a further period of two vears for the final settle- 
ment of its affairs. A note siven after the Sd of March, 1886, to the 
plaintiff, Twho was an agent of the Bank of the United States,) by way 
of renewal of a note due before that day, was not void, nor was it neces- 
saiy to use the name, style, or capacity of the bank, to enable the pbuntiff 
to recover upon such a note. Smith v. Frye, v. 515. 
82. See Authority 3. Bank of the Metropolis v. Moore^ y. 518. 

BANK OF ALEXANDRIA. 

1. The Bank of Alexandria, under its charter, had a right to have its causes 

tried at the first term, and to have the writ returned during the term. 
Bank of Alexandria v. Henderson, i. 167. 

2. The Bank of Alexandria, under its first charter, could maintain an action 

a^inst an indorser of a note made negotiable at that bank, without first 
brinjrinff suit aeainst the maker. Bank of Alexandria v. Wilson, i. 168. 
8. The Bank of Alexandria, under its old charter, was entitled to iudsment 
at the first term. BavJc of AJfixandria v. Davis, i. 262; Bank ojAleX' 
andria v. Young, Id, 458. 

4. The charter of Alexandria is a public act Ibid. 

5. The Bank of Alexandria, in discounting notes, may deduct the whole inte- 

rest for the whole time they have to run. Bank of Alexandria t. Man- 
deviUe, I 558. 
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6. The Bank of Alexandria, in 1807, was bound to demand payment of the 
maker, and to ^ve notice to the indoraer, before they could mumtam an 
action against him. Bank of Alexandria t. Robert loung^ iL 52. 

BANK OF COLUMBIA. 

1. An execution issued bj order of the President of the Bank of Columbia, 

without any previous judgment, under the fourteenth section of its char- 
ter, must show, upon its face, all the facts necessary to justify the clerk 
in issuin^^ it Otely y. Boyd, ii. 176. 

2. An execution ordered by the President of the Bank of Columbia, without 

iudsfment, ought not to include the notary's fee for protest ; but if the 
Dank release the fee, the Court will not quash the execution. Bank of 
Columbia y. Bunnell^ ii. 806. 
8. But such an execution may include fiye dollars for an attorney's fee, and 
the interest which has accrued upon the debt up to the time of orderiog 
execution. Ibid. 

4. See Afkidavit, 10. Bank of Columbia v. Cook, ii. 674. 

5. Upon return of an execution issued by order of die President of the Bank 

of Columbia, the Court will not quash it because it appears on the fiKse of 
the note that it had been due more than three years Def<»« the issuing of 
the execution. Ibid. 

6. The Court will -permit the defendant, upon return of the execution issued 

by the President of the Bank of Columbia, to plead the statute of limita- 
tions. Ibid. 

7. Upon the return of an execution issued by the President of the Bank of 

Columbia, if the defendant disputes the debt, the Court will order an 
issue to be made up, and will permit the defendant to plead the statute 
of limitations. Bank of Columbia v. Sweeny, iL 704. 

8. The issuing of the execution by the President of the Bank of Columbia, 

under the fourteenth section of its charter, 1 793, c. 80, is the commence- 
ment of the action in regard to the statute of limitations. Bank of Colum- 
bia y. Moore, iii. 1293. 

9. An order, for an execution, by the President of the Bank of Columbia, 

under the. fourteenth section of its charter, is not a judginent, and a>. 
second execution cannot be issued without a new order. The execution 
is but the commencement of the suit, and if not prosecuted it is discon- 
tinued. Bank of Columbia y. Baker, iiL 433. 

10. A fieri facias issued by order of the President of the Bank of Columbia, 

under the fourteenth section o£ its charter, bound the lands and goods of 
the debtor from the time of the deliyery of the writ to the marshal, if it 
bound them at alL Smith y. Bank of Columbia, iv. 143. 

11. The fourteenth section of the charter of the Bank of Columbia jmnted by 

Maryland, was repealed by the eighth section of the Act of Congress of 
March 2, 1821, except as to debts contracted with the bank preyious to 
the passing of that act 
Notes, given after the date of that act, and discounted by the bank for the 

Surpoae of applying the proceeds of such discounting to the payment of 
ebts due betore the passing of that act, are not witmn the exception in 
the repealing act By taking and disoountinff the new notes the bank 
relinquished the right to the summary remoiy annexed to the old debt 
Ibid. 

12. The clerk had no authority to issue a second or alias writ dt fieri facias 

upon the same order upon which the first was issued. There should haye 
been a new order founded upon a new affidarit, &c. Ibid. 
IS. The clause of the fourteenth section of the charter of the Bank of Colum- 
bia, which proyides that **such executions shall not be liable to be stayed 
or delayed by any supenedeas, writ of error, appeal, or ixgunction, from 
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the chancellor," was only applicable to rach writs of supersedeas, error, 
and injunction, as the debtor himself miffht attempt to interpose, or as 
might be interposed hj some person who had yoluntarily subjected him- 
self to the summary remedy by becomingparty to a note expressly made 
negotiable at the Bank of Columbia. Tnat clause could only regulate 
courts established under the authority of Maryland. Ibid. 

BANK OF POTOMAC. 

The. Bank of Potomac has a lien on its stock in the hands of a stockholder 
whose notes are lying over unpaid. Bwrford v. Crandell^ ii. 86. 

BANK OF THE UNITED STATES. 

1. Quoire^ whether a check drawn upon "the Office of Discount and Deposit, 

Wasiungton," is evidence to support an averment of a check drawn on 
"the Bank of the United States ?*' United States v. Wilson, i. 104. 

2. The expiration of the charter of the Bank of the United States on the 4th 

of March, 1811, abated all suits then pending in the name of the presi- 
dent, directors, and company of that bank. Bank of the United States v. 
McLaughlin, ii. 20. 

BANK OF WASHINGTON. 

1. Upon the death of a stockholder in the Bank of Washington, insolvent and 

indebted to the United States, the bank has no ri^ht to set off the divi- 
dends accruing upon his stock after his death, against notes upon which 
he was indorser. Brent t. Bank of Washington, li. 517. 

2. The Bank of Washington has no specific lien upon the dividends of its 

stockholder in consequence of its right to prevent the transfer of his 
stock until his debt to the bank should oe paia. Ilnd. 

3. After the death of a customer of the bank, a notice, left with the person 

who was authorized by him, in his lifetime, to receive notices for him, 
does net bind his executors. Ibid. 

4. The Bank of Washington has a right, under the eleventh section of its 

charter, to prevent a transfer, upon its books, of the stock of any debtor 
of the bank. Pierson y. Bank of Washington, iii. 863 ; Bank of Wash- 
ington y. Pierson, ii. 685. « 

BANK NOTE. 

1. Quare, whether stealing a bank-note, is larceny within the Act of Congress 

of 1790, c. 80, § 16 ? United States v. Murray, i. 141. 

2. Bank-notes are not goods and chattels. . United States v. Morgan, i. 278. 

3. An indictment upon the Maryland Act of 1793, c. 35, must state of what 

bank the stolen notes were, and whether the bank was incorporated by 
the United States, or by a particular State. It is not sufficient to aver in 
the terms of the act. United States v. Porte, i. 369. 

4. In a criminal case, bank-notes are not money. United States y.Wells, ii. 48. 

5. Bank-notes are not goods and chattels, nor money ; and the stealing of them 

is no offence at common law. United States v. Henry Bowen, ii. 133 ; 
United States v. Camot, ii. 469. 

6. The Court will not order stolen bank-notes to be restored to the person 

froDi whom they were stolen, they having been received bona fide by 
innocent persons, in the way of business. United States v. Betty Read, 
ii. 159. 

7. If the owner of a bank-note lose one half of it, he may recover the amount 

of the whole note in an action a^inst the bank which issued it, the plain- 
tiff having offered security to indemnify the bank against the clami of 
any other person upon the lost hal£ Annat v. Union Bank, ii. 180. 

BANKRUPT. 
1. See Baix, 12. BenneU r. Aleasander, L 90. 
VOL. VI. 5 
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%, The plaintiff, suing as assignee of a banknipt, must produce the commission 

ana proceedings and deed of assi^ment Mclver y. MoorSf i. 90. 
8. See Bail, 15. Linaan t. Bayley, 1. 112. 

4. In a chancery attachment against a British bankmpt, the Court will per- 

mit the assignees to appear and release the attachea effects and defend the 
suit, on their producing a notarial copy of the commissioner's proceedings. 
Wilson T. Stetoart, i. 128. 

5. A bankrupt surrendered by his bail during the time allowed for his exa- 

mination, will not be committed in execution. Foxall y. Levi, L 139. 

6. See Bail, 16. Baker v. Vasse, i. 194. 

7. Bankruptcy of the plaintiff cannot be proved by parol. Moore t. Voss, i. 

179. 

8. Evidence cannot be i^ven to show that the commissioners of bankrupt 

erred in their judgment Sutton y. MandeviUe, i. 187. 

9. The writ is not abated by substituting the assignee as plaintiff in place of 

the bankrupt Wise y. Decker, L 190. 

10. A copy of the proceedings of the commissioners of bankrupt in England, is 

not evidence under the Act of Vii^nia, becaause not recorded in England 
so as to make the proceeding evidence there. Leay v. Wilson, i. 191. 

11. A note given before the bankruptcy of the maker, fiayable after and taken 

up by the payee ^the indorser) before final certificate, may be proved 
under the commission. Baker v. Vasse, i. 194. 

12. A draft drawn b^ a bankrupt, not payable out of any particular ftmd, is 

not such an assignment of the money in the hands of the drawee as will 
^ve the holder a right to the money before the acceptance of the draft ; 
it is, at most, only a security, and does not entitle the holder to be re- 
lieved from more than a ratable part of his claim. Dickey v. Harmon et d. 
L201. 
IS. The assignees of a British bankrupt cannot maintain a suit in their own 
names, m Maryland, against a debtor of the bankrupt; and it seems, that 
a promise to pay the money to them, would be void for want of a consi- 
deration. Perry v. Barry, i. 204. 

14. If there be judgment for one of several defendants upon a demurrer to his 

separate plea oi bankruptcy, he may be examined as a witness for the 
other defendants, upon executing a release of his interest in his estate. 
HurlikCs Administrator v. Bacon, i. 340. 

15. A defendant, under the bankrupt law, cannot set off a debt due to him by 

a partnership against a claim of the assignee of one of the firm who be- 
came bankrupt Oxky v. Tucker, i. 419. 

16. A bond due by the bankrupt to the defendant cannot be set off against the 

defendant's note to a third person assisned to the assignee of the bank- 
rupt's effects after commission issued, if elver v. Wilson, i. 423. 

1 7. A surety, who had paid money for the bankrupt in discharge of a duty- 

bond, has not the right of the United States to proceed against the per- 
son of the bankrupt, but only against his effects. Kerr v. Hamilton, i. 
546. 

18. Under the bankrupt law, an attaching creditor was entitled to only a rata- 

ble part of his claim with the other creditors ; and that part was to be 
ascertained by the asmgnees under the direction of the commissionexB. 
Harmon ff Davis's Assignees v. Jamesson, i. 288. 

19. The assignees, under the bankrupt law of 1800, cannot deny the authority 

of the commissioners under whom they received the property of the 
bankrupt GuUck y. Mclver, iii. 650. 

20. A person claiming title, under a deed from commissioners of bankmpt, 

under the Bankrupt Law of 1800, must show their authority, and that 
their proceedings were r^;ular, kc^ as they exercised only a special 
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limited power; but if the records are destroyed, the next best eTidence 
will be received. Thomas ▼. CnUtenden, iv. 7 1. 

BARGAIN AND SALE. 

A deed of bargsun and sale, hy a person not in possession, conveys no title. 
Frazer v. Hunter et al. v. 470. 

BARON AND FEME. 

1. Bail cannot be required of a feme covert in a civil action. Henry v. 

Comeiitu (f Wlfe^ i. 37. 
3. The wife of him whose goods were stolen, is not a competent witness for 
the prosecution, unless the husband has released to the United States his 
share of the fine. United States v. Shorter, i. 3 15. 

3. A feme covert may be naturalized. Mariana Pic's casCy i. 872. 

4. A marriage settlement of the intended wife's goods, although not recorded, 

protects the goods from the creditors of the husband. Pierce v. Turnery 
1. 462. 

5. The husband h not liable for goods sold and delivered to his wife upon her 

credit, after a separate maintenance allowed by him; but mm the 
defendant's express promise to pay, the jury may infer that the goods 
were delivered to his wife by his order, unless such inference be rebutted 
by proof that the ori^^nal credit was given to her. Shreve v. DuUmy, L 
499. 

6. A selling by the wife, with the consent of the husband, is a selling by the 

husband. United States v. Birch, L 571. 

7. Hie wife of one of the defendants, is not a competent witness for the 

ptainti£r, although her husband has been discharged under the insolvent 
act Bank of AlexandHa v. Mandeville, i. 5 75. 

8. It is no fraud m a husband towards his creditors, to purchase a real estate 

with the money which belonged to the wife before the marriage, and to 
take the deed directly to the wife, pursuant to a verbal agceement to that 
effect made with her before the mairiage. Mechanics &mk v. Taylor jr 
Wife, ii. 607. 

9. In trover by husband and wife for a conversion of the wife's goods before 

marriage, the declaration must conclude ad damna ipsorum. Semmes ff 
Wife V. Sherburne, ii. 584. 

10. Where husband and wife are co-defendants, service upon the husband 

alone is eood service of the subpoena, Robinson v. Cathcart, ii. 590. 

11. Trover wiU not lie against husband and wife for a conversion to her use 

only. HoUenback v. Miller, iii. 1 76. 

12. An action cannot be maintained against tile husband for the debt of the 

wife afVer her death, upon an express promise made by the husband in 
the lifetime of the wife, upon no other consideration than his liability as 
husband for the debt oi the wife, and the property which he acquired in 
right of the marriaee. Qdlan v. Kennedy, iii. 630. 

13. A mie-bill, made to the wife during the coverture, and for a consideration 

accruing during the coverture, is not admissible evidence to support a 
declaration which avers that the due-bill was made dum sola. Smith and 
Wife V. Clark, iv. 298. 

14. See Assault anb Battsbt, 9. United States v. Fitton, iv. 658. 

15. The goods of the wife are the goods of the husband, and must be so called 

in an indictment for larceny. The wife kept a millinery shop in Wash- 
ington, and the husbuid a tinman's shop in Alexandria ; but they lived 
toother, and the shop was not for her separate use. United States v. 
Patrick Murphy, iv: 681. 

16. Under the Act of Maryland, 1798, c. 101, ch. 5, § 8, the husband is the 

administrator .of his deceased wife's estate, and may sue for her choses in 
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action not reduced into his possession in her lifetime ; altfaooeh her pro- 
perty had been conveyed in her lifetime to a trustee for ue sole and 
separate use and benefit of her, her executors, administrators, and 
assigns ; she not having assigned ihe trust-fund in her lifetime, nor dis- 
posed of it by will or deed executed according to the terms of the trust 
Marshall v. Darsett, iv. 696. 

1 7. If the goods stolen be charged as the goods of A. B. and if, upon the evi- 

dence, it appear that A. B. was a feme covert, and the goods were the 
property or ner husband ; yet if the husband be absent and not contri- 
Duting to her support, she Keeping house by herself, the Court will not 
instruct the jury to find the prisoners not gmlty. United States v. Joseph 
Parsons and two others, iv. 726. 

18. If personal property be conveyed to a trustee ^'for the sole and separate 

use of a /erne covert, her executors, administrators, and assigns, free and 
clear from any control or demand of the husband or his creditors," with 
leave to lend the money with the approbation of the wife, for her " like 
sole and separate use ; " the money thus lent and un^d at the death of 
the wife, does not become the proper^ of the husband ; nor is he enti- 
tled thereto in equity, although standing in the place of administrator 
under the Maryland law of 1798, c. 101, ch. 5, § 8,'he might recover it 
at law. Dorsett v. Marshall, v. 96. 

19. When property is conveyed in trust for the sole and separate use of the 

wife aunng the tenn tk her life, and after the expiration of such term, 
for the use of such person or persons, and for such purposes as she by her 
last will and testament shonla appoint and direct, and in defiiult of such 
appointment, to the use of her next of kin and personal representatives, 
a court of equity cannot authozize the trustees to convey the property 
to the husband, upon a bill filed by him and his wife against the trustees 
for that purpose. Markoe and wife v. Maxcy et oLy. 306. 

20. An agreement by a feme covert to relinquish her dower in certain lands, 

and to mortgage to her husband's creditors other lands held in trust to 
her separate use, is a sufficient consideration to prevent a post-nuptial 
deed of trust to her separate use from being a voluntary conveyance ; 
and the subsequent actual release of dower, &c^ made it an adequate 
consideration. Bank of the United States v. Lee etaLT.Sl9. 

21. The joint possession of husband and wife, of property conveyed to her 

separate use, is no evidence of fraud. Ibid. 

22. A deed of conveyance of slaves, in Virginia, for the separate use of the 

wife, loses nothing of its validity by the removal of the parties to Wash- 
ington, D. C, and it i^ not necessary that it diould be there recorded. 
Ibid. 

23. A power, reserved in a deed of trust, to dispose of any part of the pro- 

perty with the consent of the trustee, and upon substituting an equiva- 
lent, is not evidence of fraud. Ibid. 

24. The subseauent conduct of the husband in disposing of some of the sUves, 

without the consent of the trustees, and without substitntinff an equiva- 
lent, is not evidence that the deed was fraudulently made. Ibid. 

25. A deed of bargain and sale of her slaves by a feme sole, to a trustee, to 

her separate use, without any control of her husband, notwithstanding 
her future coverture, is a bar to the marital right of the future husband, 
unless made without his privity and consent ; but if made pending the 
treaty of marriage, without valuable consideration, and without the pri- 
vity or knowledge of the husband, it is void as to him. Prather v. Bur- 
gess, y.Zl 6. 

26. A husband who has conveyed all his estate to a trustee, for the sole and 

separate use of his wife, may join with her in an action of trespasB quare 
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clamtan fregit^ and in law would be entitled to the dama^ recovered; 
although in equity he mi^ht be considered as receiving them in trust for 
the separate use of the wife. Frazer et al. v. Hunter ei oL v. 470. 
27. A feme covert having a separate estate in the hands of her trustee, may 
contract debts and bind ner separate estate for the payment ; and the 
Court will appoint a receiver to collect the rents and profits. Simms v. 
Scott, Y. 644. 

BARRATRY. 

Upon an indictment for barratry, no evidence of specific acts can be given 

without notice. 
Notice, given after the commencement of the trial, is too late. United 

States V. Porter, ii. 60. 

BASTARD. 

1. This Court, in Alexandria, has jurisdiction to require the fiitber of a bas- 

tard child to give security for its support Boss v. IGngtton, i. 140. 

2. The mother of a bastard is a conipetent witness for the United States, on 

an indictment of the supposed father, under the Maryland Act of 1781, 
c. 18, and mar be cross-examined as to her connection with other peW 
sons. United States v. ColHns, i. 592. 

3. Evidence of the likeness of the child to its supposed fiither, is not admissi- 

ble. IbuL 

4. Hie only judgment which the Court can give, under the statute of Mary- 

land 1781, c. 18, is that the defendant give securitjr to indemnify the 
county for any charge for the maintenance of the child. Ibid. 

5. A recognizance, in a case of bastardy, cannot be taken by a justice of the 

peace in Virginia, unless upon application of the overseers of the poor. 
United States v. Clements^ ii. 80 ; tfnited States y. Dick, ii. 409. 

6. In the county of Alexandria, a justice of the peace has no authority to 

take the recognixance reqiured by the Virginia law of December 26, 
1792, § 23,' imlesB on application of an overseer of the poor of the 
county. 

Quare, whether that section is in force in the county of Alexandria ? Unir 

, ted States v. Hancockj iii. 81. 

BENCH-WARRANT. 

The Court will issue a bench-warrant, against a person charged with 
treason upon ex parte afiidavits, before any presentment or indictment 
United States v. BoUman ^ Swartwoutyi, 873. 

BIGAMY. 

1. On an indictment for bisampr, a person who has an action |)ending against 

the prisoner for goods mmished to the supposed first wife, is not a compe- 
tent witness to prove the first marriase. United States v. Maxtoelly i. 605. 

2. Upon a trial in Alexandria, D. C, for bi^^amy, the bond ^ven by thq 

defendant to the cleric of the court at Richmond to obtam a marriage 
license, cannot be given in evidence on the part of the United States. 
United States r. Lambert, ii. 137. 

3. The fact, that the person, who peiformed the ceremony of marriage, was a 

dersyman authorized to celebrate the rites of matrimony according to 
the Kws of Viivinia, may be proved by parol, as any other matter of met 
in fois ; and the record of ue testimonial required by the Act of Vir- 
ginia, December 92, 1793, c. 104, § 8, need not be produced, nor a 
copy thereof. Ibid. 

4. A person convicted of bigamy in Alexandria, D. C, b entitled to the be- 

nefit of clergy ; and may be burnt in the hwd, and required to recognize 
for his good oehavior. Ibid. 

6* 
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5. Upon a trial for bigamy, in Alexandria, D. C, the prisoner is entitled to 

peremptory challenge. Ibid. 
G. An indictment for bigamv most be tried in the county in which the last 
marriage was celebrated. United States v. Jemegan, iy. 1. 

7. The statute of bigamy, 1 Jac. 1, c. 11, was expressly enacted and declared 

to be in full force to all intents and purposes, in Maryland, by the Act of 
1706, c. 8 ; and, by the bill of riffhts of that State and the Act of Con- 
^ss of 27th of February, 1801, oecame the law of the county of Wash- 
mgton. United States y. Jemegan^ iy. 118. 

8. QfUBre^ whether, in a prosecution for bigamy, eyidence of a marriage d€ 

facto is eyidence of a marriage dejure. Ibid, 

9. On a conyiction of bigamy, the Court may dispense with the burning in 

the hand. Ibid, 

BILLIARDS. 

A person who hires out his billiard-table and room for two days, is liable to 
me penalty of the Maryland Act of 1 798, c. 113. United States y. Duvdy 
iL42. 

BILL OF EXCEPTIONS. 

> 1. The Court will not sign a bill of exceptions ^hich states that it contains all ' 
the eyidence in the cause, unless, &c. Lyles y. Mayor and Commonalty 
of Alexandria^ i. 861. 
9. The Court will not sign a bill of exceptions to the terms in which a certain 
paper, which had oeen offered in evidence, is described in the instruc- 
tions of the Court to the jury ; the paper itself being referred to ; but 
will sign a bill of exceptions to the refusal of the Court to sign the former 
bill ofexceptions. Smith y. Hoffman^ ii. 651. 

BILL OF LADING. 

The assignment and delivery of a bill of lading and invoice of goods in 
transitu^ for a yaluable consideration, conveys the legal titie ; and the 
goods cannot be attached as the property of the asdgnor. Balderston y. 
ManrOj iL 628. 

BILL OF SALE. 

A bill of sale of personal property is valid between the parties to transfer 
the legal titie, although the possessbn and beneficial interest remain witii 
the vendor. Washington v. JVUson^ iL 153. 

BILLS AND NOTES. 

1. To chaige an indorser, in '^ii^jinia, it is necessaiy that the plaintiff should 

show that he instituted hb smt against the maker in due tune and prose- 
cuted it diiigentiy to an ineffectual execution. Mandeville y. McKemiey 
i. 28. 

2. In Yiiginia, the indorsee of a pronussoiy note may recover at law agzunst 

a remote indorser ; and it is not necessary that he should have given the 
defendant notice of the non-payment by the maker, nor of his insolvency. 
Dunhm y. Silver, i. 27. 
8. If the holder of a^ note receive an inland bill of exchange for the money 
due on the note, it is a dischaige of the note unless the parties otherwise 
aeree. Ibid. 

4. In Virginia, debt lies by the indorsee of an inland bill agiunst the acceptor. 

Vowell y. Alexander, i. 38. 

5. In 'an action against the indorser of a foreign Inll of exchange for non- 

payment, it is not necessary to produce a protest for non-aqceptance. 
Hodgson y. Turner, L 7 i. 

6. Debt will lie against tiie maker of a promissory note.- Gardner y. Lindo, 

i. 78. 

7. An action for money had and received can be nuuntained, under tiie laws 
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of 'ViTgiiiia, hy an indorsee Mainst a remote indoner of a negotiable 
proDiiflsory note. Riddle t. MandevHUj i. 95. 

8. The indoTser, at Alexandria, of a foreign bill of exchange to a merchant in 

New York, is only liable for damages according to the laws in Alexan* 
diia. Lenox y. IVilsony L 170. 

9. If the agent of the drawee of a bill, write an order on the back of it to 

anodier person, to pay it ; diis order is evidence of the drawee's accept- 
ance of tne original bilL Harper t. West, i. 192. 

10. Where there are two joint indorsen, notice must be given to both. Ganit 

y. Jones, i. 210. 

1 1. If one of the joint indorsers pay the note, he cannot reooyer a moiety fixim 

the other indoner unless he was liable to pay the note. Ibid, 

12. Notice to an indorser is necessary unless he knew the maker to be insol- 

vent at the time of indorsement Morris y. Gardner, i. 218. 
IS. When the parties live within two miles of each other, nine days' delay is 
fatal. Ibid. 

14. A subsequent promise made by the defendant, with full knowledge of his 

discha^e, will bind him. Ibid, 

15. The maker is a competent witness for the indorser. Bank of Columbia y. 

T'rench, I 221. 

16. The indorser for the accommodation of the maker of a note is not entitled 

to strict notice unless he has sustained damage by the want of notice. 
Ibid. 

17. An indorser for the accommodation of the maker cannot object the want 

of consideration. Ibid, 

18. The holder of a bill before protest is not affected by a settlement between 

the drawer and the payee. Cox y. Simms, i. 338. 

19. In an action upon protest for non-payment, it is not necessary to show a 

protest for non-acceptance nor to ^ve notice of non-acceptance. Ibid. 

20. Beasonableness of notice is to be decided by the jury. Ibid. 

21. In an action by the payee of a biU having two suDsequent indorsements in 

full, it is not necessary for the plaintiff to show a new assignment to him- 
self. Ibid. 

22. If the drawer has no funds in the hands of the drawee, he is not entitled 

to notice of non-payment. Ibid. 
SS. An order payable out of a particular fund, and not negotiable, is not pay- 
ment of a preceding debt. Governor of Virginia v. Turner, i. 261. 

24. It is necessary that the holder of a foreign bill, protested for non-acceptance, 

should give notice of the protest as soon as possible, under all the circum- 
stances, according to the usual course of communication. Idndenberger 
V. Wilson, i. 840. 

25. In time of war, duplicate notices of protest of a bill of exchange should be 

sent PhUHps v. Janney, i. 502. 

26. If the holder of a biU of exchange be beyond seas at the time his cause, of 

action accrues, and so continues until suit brought, the statute of limita- 
tions is no bar, although tiie indorser was always a resident of the United 
States. Irving v. Sutton, i. 567. 

27. A Virginia indorser of a bill of exchange drawn in Barbadoes, is liable to 

fifteen per cent damages under the law of Virginia. PomeryY. Slcu:um, 
i. 578. 

28. Notice of protest of a foreign bill must be given before suit brought Ibid. 

29. If the drawer and payee of a check upon a bank reside in the town where 

the bank is, and the drawer be insotvent, the jury cannot, in law, infer 
from those facts, that the plaintiff had used due diligence in demand- 
ing payment and giving notice to the defendant McKinder et al. v. 
Dumop, L 584. 
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30. If the defendant has receiyed the proceeds of the plaintiff's note dis- 

counted, with the defendant's indorsement, the phuntiff cannot recover 
the amount unless he has paid and produces the note, or accounts for its 
non-production. Oillis y. Van iVen, i. 869. 

31. Under the laws of Virginia, in an action asainst the indorser of a promis- 

sory note, the plaintiff, to excuse himself for not haying first brought suit 
against the maKer, must show him to be insolyent at the time of brin^ns 
me suit; and, in order to recoyer, must have giyen reasonable notice <n 
non-payment bj the maker, and the jury is to decide whether the notice 
was reasonable. Mclver y. Kennedy^ i. 424. 

32. ![n an action, in Virginia, by the indorsee against &e indorser of a promis- 

sory note, if the i^^er be insolvent, it is not necessary that the plaintiff 
should have first sued the maker, although at the time of bringmg the 
suit, the nuJcer had in his hands goods and chattels moro than enough to 
pay the debt VoweU y. Lyles, i. 428. 
38. Ifthe ddTendant indorse the note to ^ye it credit, no other consideration is 
necessary to support the action against the indorser. Ibid. 

34. A blank indorsement may be filled up at the bar, after the jury is sworn ; 

and the indorsement, so filled up, is prima facie evidence of a good con- 
sideration. Ibid. 

35. If a promissory note payable to A. or order, be indorsed in blank by B. 

and by A. --^— B.'s name being written over A's, the plaintiff has not a 
right, at the trial, to fill up the blanks by an indorsement from A. to B. 
and firom B. to tiie plaintiff; there being no evidence tiiat such was the 
intention of the parties, except the note and the blank indorsements. 
Queere t Cooke v. Weighimany L 439. 

36. In Vii^nia, the insolvency of the maker of a promissory note excuses the 

holder fi>r not suing him beforo suing the indorser. Patten v. VioleUe, i. 
468. 

37. An indorsement of a blank paper, witii intent to give credit to the maker 

of a promissory note whicn should afterward be written thereon, is obli- 
^tory, although no other consideration passed from the indorsee to the 
indorser ; and authorized the maker to make the note in the manner in- 
tended at the time of the indorsement Ibid. 

38. It is no bar to the plaintiff's recovery that the maker of the note had at 

the time it became payable, property enough to pay this debt, and that 
he and the plaintiff redded in the same town, and that the plaintiff 
brought no suit against the maker. The insolvency which will excuse 
the plaintiff for libt bringing suit against the maker, must be such as in 
the opinion of the jury iromd render a suit firuitiess. Ibid. 

39. If the maker was solvent when the note became payable, and the defend- 

ant, during such solvency, re<][ue8ted the pl^ntiff to sue the maker, and 
he did not, the defendant is discharged from liability, under the equity of 
the statute of Virginia. Ibid. 

40. A bill of exchange may be'accepted by writing upon it the word *' excepted." 

MiUer v. Butler, I 470. 

41. The acceptor of a bill of exchange given for the amount of an award, can- 

not avail himself of a mistake of the arbitrators in making up their award. 
Ibid. 

42. In an action by the indorsee against the maker of a promissory note, Uie 

Slaintiff need not produce written evidence of the authority of the in- 
orser*s agent to indorse. MiUer v. Moore, L 471. 
48. In an action against the indorser of a promissory note, a record of a judg- 
ment upon the same note, between other parties, cannot be given in evi- 
dence, unless the note itself be producea, and the defendant's indorse- 
ment proved. Welch v. Idndo, i. 497. 
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44. If a person, who is not a party to a promissory note, indorses his name npon 

it in blank with intent to ^ve it credit, the plaintiff may write over it 
an engagement to pa^ it in case of the insolvency of the maker ; and 
such indorser may insist on the usual demand and notice. OffuU y. Holly 
i. 504. 

45. If Saturday be the last day of erace, a demand, on the following Monday, 

is too late. Thornton t. Stoddard, i. 534. 

46. If the defendant indorsed as sureW*, he is entitled to strict demand and 

notice ; if he is jointly interested, he is not Ibid. 

47. A count upon an indorsement of a promissory note, not payable to order, 

without ayerring a consideration for the indorsement, is bad, in Virginia. 
Janney y. Geiger, L 547. 

48. A plea that the maker of the not« had, at the date of the writ, property to 

a greater amount than the plaintiff's claim, is no bar to an averment of 
insolvency. Ibid. 

49. Notice of non-payment by the maker of a promissory note, not payable to 

order, is not necessary to charge the assignor, in Virginia. Ish v. MtUs, 
i. 567. 

50. An intent to ^ve credit to a note is a good consideration for an indorse- 

ment Offutt y. Hall, i. 572. 

51. Insolvency of the maker of a note, in Virginia, dispenses wddi a suit against 

him ; and also with demand and notice. Ibid, 

52. In an action by the indorsee against the maker of a promissory note, the 

defendant may set off the payee's note to him, which he held before and 
at the time he had notice of the assignment of his own notes to the plain- 
tiff, although not then payable, but becoming payaUe before his own note. 
. Stewart v. Anderson, i. 586. 

53. A request, by the indorser of a note, to the holder, to push the maker, is 

not evidence of a waiver of demand and notice ; but is evidence from 
which the jury may infer due demand and notice. Riggs v. St. Clair, i. 
606. 

54. The insertion of the words "value received," after indorsement, does not 

avoid the note, unless done with the privity of the plaintiff. Ibid. 

55. After an indorser is fixed by a proper demand and notice, the neglect of a 

trustee to sell property conveyed to him as security for the notes, until, 
by depreciation, the security became inadequate, wiU not exonerate the 
indorser. Bank of Alexandria v. Wilson, iL 5. 

56. A protest which does not state that the notary-public informed the indorser 

that payment had been demanded and refused b^ the maker of the note, 
is not evidence of sufficient notice to charse the indorser. Ibid. 

57. The day after the expiration of (he three Skys of grace is soon enough to 

make the demand and give notice ; and it may be made by the notary's 
clerk, who has possession of the note with the plaintiff's consent Ibid. 

58. The indorsement of the note is evidence of money had and received by the 

defendant for the plaintiff's use, alUiough the note was indorsed by the 
defendant for the accommodation of the maker. Ibid. 

59. The plaintiff's counsel may fiU the blank indorsement at the trial, although 

the defendant indorsed the note for the accommodation of the maker. 
Bank of the United States y. Roberts, ii. 15. 

60. The indorsee of a promissory note, not payable to order, but expressed to 

be *< negotiable at the bank of discount and deposit," may maintain an 
action upon it, in his own name, against the maker. Muir v. Jenkins, 
ii. 18. 

61. The payee of a promissory note who has passed it away, and been obli^d, 

by hb indorsement, to take it up, may recover the money from the maker, 
upon a special cotmt ReintzelY, Morgan, ii. 20. 
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62. If tlie indorser, knowing that the plaintiff had neglected to give him notice, 

and had received part of the mone^ from the maker, pronuM to pajr the 
balance if the maker shoukl not, it is a waiver of notice, and he is liaUe. 
Perry v. Bhodes^ ii. 37. 

63. Upon a note due 23d -26th July, demand and notice after the 28th are 

too late ; but demand and notice on the 27th are not Lenox et oL v. 
Wright^ ii. 45. 

64. A pronusBOiy note made in Georgetown, D. C^ in 1810, payable to C. L. N. 

or order, at sixty days, "negotiable in the Bank of Alexandria," is 
governed by the laws in force in Alexandria; and the holder, in an 
action against the maker, must allow all just discounts against the payee, 
before notice of the assignment given to the maker. GUman v. iCtn^, 
ii. 48. 

65. An indorser is a competent witness for the maker of the note, to prove that 

the indorsement was without consideration, and to give credit to the note ; 
but the payee is not a competent witness for the plaintiff. Ibid. 

66. The Bank of Alexandria, in 1807, was bound to demand payment of the 

maker, and give notice to the indorser, of the non-payment, before they 
could maintain an action against him. Bank of Alexandria v. Young^ 
u. 52. 

67. If the indorser of a note write on the face of it, '< credit the drawer," the 

note and indorsement are not evidence of money had and received by 
the indorser to the use of the indorsee who had discounted the note, and 
applied the proceeds to the credit of the maker. Ibid, 

68. Demand and notice to the indorser are not necessary in Virginia, if the 

maker was so insolvent that the notice could be of no use to the defend- 
ant BiddU V. MoU, iL 73. 

69. Notice of the non-payment of a note signed by " John," is not notice of the 

non-payment of a note signed by "James," unless the party had good rea> 
son to oelieve that the note of James was intended, underwood v. Hud- 
dlesUme^ ii. 93. 

70. In an action by the indorsee against the indorser of a promissory note, the 

maker is a competent witness to prove the contract to be usurious, unless 
he is interested. Knowles y. Parrott, ii. 93. 

71. A note of an unincorporated bank, "payable out of the joint funds, and no 

other," is a promissory note, witlun the meaning of the Maryland statute 
of 1 799, c. 75, § 1 . United States v. Bennett Smithy ii. 1 1 1. 
73. Upon a note payable on demand, the cause of action does not accrue until 
demand made, and if the defendant remove before demand, the act of 
limitations is not a bar. Lee v. CVimn, ii. 119. 

73. The holder of a promissory note in Alexandria, D. C, has no equity against 

a remote indorser, unless he has used due diligence to recover the money 
from the parties who were liable to him at law upon the note. Dean v. 
Mdrsteller, iL 121. 

74. The person who knowingly takes a dishonored check, payable to bearer, 

takes it subject to the drawer's e(][uity against the person from whom he 
received it If the holder, at the time of taking the check, knew that the 
person who gave it to hun, had no right to give it, he cannot recover 
against the drawer. Rounsavel v. Scho^eldj ii. 139. 

75. After a note is taken up by the indorser its ne^tiability ceases; and 

he cannot, by transferring the note, assign his nght of action at law so 
as to enable the assignee to sue in his own name. Stoann ▼. Scholfieldy ii. 
140. 

76. Demand^ of payment of a promissor^r note on the day after the last day of 

grace, is too late. Beeding v. Pic^ ii. 153. 

77. Ite want of notice of non-acceptance is not excused by an understanding 
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between the plaintiff and James, that the bill should not be sent on for 
acceptance. Nicholson v. James and Robert Patton, ii. 164. 

78. If the declaration aver a protest for non-acceptance as well as for non-pay- 

ment of a foreign bill of exchange, and the action be brought upon the 
protest of non-payment, it is not necessaiy that the plaintiff would prove 
the averment of protest for non-acceptance. Ibid. 

79. In order to charge Robert on a bill drawn by James, in his own name, it is 

necessary to prove that James and Robert carried on business in partner- 
ship under the firm of James. Prima facie it is the sole bill or James. 
JRrid. 

80. The right of the United States to summary judgment under the Act of 

Congress of March S, 1797, c. 74, § 3, does not extend to suits brought 
by the United States as indorsers df promissory notes. United States v. 
Blacklock, u. 166. 

81. Notice to the indoner on the third day of grace, although after bank hours, 

is too soon. Atdd v. Mandemlle^ ii. 167. 

82. An indorser who has been dischaiged by the laches of the plaintiff, is not 

bound by a promise to pay, unless he knew, at the time of his promise, 
the fiict of lacnes. Good v. Sprigg^ ii. 172. 

83. Demand of payment of a note must be made on the last day of grace. 

Auld V. Peyton^ ii. 182. 

84. Demand (^ payment of a note on the third day of grace after bank hours, 

and notice to the indorser and protest on the same day, are not too soon, 
if the note is in bank for collection, and the maker has been notified 
thereof; such being the usage (^ the banks. Munroe v. Mdndeviile, ii. 
187. 

85. The making of a promissory note can only be proved by the subscribing 

witness, if there be one. Evidence of the confession of the maker that 
he owns part of it,*^i8 not sufficient on the money counts. Turner v. 
Green^ iL 202. 

86. A note given for the assignment of the time of an apprentice, being for an 

illegal consideration, is void. Walker v. Johnson, ii. 203. 

87. In an action by the indorsee against the acceptor of an inland bill, the 

indorser is a competent witness, for the defendant, to prove usury in the 
plaintiff^s discoimting of the bill. Gaither v. Lee, ii. 205. 

88. A nota given for the purchase of tickets in an unlawful lottery, is void. 

Thompson v. MUligan, ii. 207. 

89. If a note be made payable at the house of R. Y., the first indorser, and the 

notary did not inquire at that house for the maker, or ask whether he 
had left funds there to pay it, but demanded payment of R Y. at his 
house, such demand is not sufficient to enable the plaintiff to recover 
against the indorsers. Mechanics Bank v. Lynn, it 21 7. 

90. If a notaiy-public, after demanding payment of the maker of a promissory 

note, go to the workshop of the indorser, and there demand payment, but 
of whom he does not remember, and thinks he did not see the indorser, 
this is not sufficient evidence of notice to the ' indorser of non-payment 
by the maker. Mechanics Bank v. Taylor, ii. 217. 

91. An alteration of the date of a note, whereby the time for payment is pro- 

longed, does not make the note void as to the maker. Union Bank v. 
Cool; jrC9ar«,ii. 218. 

92. If a note fall due on Saturday, and payment be demanded of the maker 

on that day, nodce to the indorser on Monday is not too late. Cratoford 
V. Miliigan, ii. 226. 

93. If a man lends to his friend his check upon a bank in which he has no 

funds, upon the assurance of his friend that he will provide funds there 
to meet it; and the plaintiff at &e time of receiving it, knew that the 
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drawer of tbe checlc at the time of drawinff it, had a reasonable expecta- 
tion that funds would be so placed in the bankf the drawer is endued to 
regular notice of the non-payment hj the bank. Mackall v. Gosder^ ii. 
240. 

94. It is no defence, at law, to an action by the assignee against the maker of 

a promissory note, that it was given for the purchase of land which the 
payee had failed to convey to the maker according to his covenant, al- 
though the note was assi^ed to the plaintiff after it was dishonored. 
Hcly Sf Suckley v. Rhodes^ li. 245. 

95. Li an action against the last indorser of ajpromissory note, it is not neces- 

sary to prove the prior indorsements. WhiUemore v. Herbert^ ii. 245. 

96. If a note oe discounted by the plaintiff for the joint benefit of the maker 

and indorsers ; or if they are jointly interested in the object for which 
the money was raised, it is not necessary, in order to charge an indorser, 
to demand payment of the maker, or to ffive notice to the defendant of 
the non-payment, although the parties should be interested in unequal 
proportions, and the defendant should have indorsed as surety for the 
other parties to the extent that the whole note exceeded his interest 
therein. Bank of Washington v. Way, iL 249. 

97. If a note be made, payable in sixty days, by the agent of the indorsers for 

his and their joint accommodation, to be discounted at a bank who refuse 
to discount it, unless made payable in forty-five days, the maker may 
alter it accordingly, provided it be done at the request, or with the con- 
sent, or subsequent approbation of the defendant and the other indorsers^ 
and they receive the oenefit of the discount; but the burden of proof of 
such consent, or subsequent approbation, lies on the plaintiff, and is not 
to be inferred from the mere circumstance of the detendant's afterward 
participating in the benefit of the discount Ibid. 

98. Tne maker of a note cannot be compelled to testify fi^r the plaintiff in an 

action against the indorser; but the maker's letters to the plaintiff, 
inclosing the note for discount, may be read in evidence. Ibid, 

99. To support an action against the maker of a note payable at a particular 

place, it is not necessary to prove. a demand of payment at that place. 
irown V. Piatt, ii. 253 ; Smith v. Johnson, ii. 645. 

100. It is a sufficient excuse for not giving notice to the indorser of the non- 

payment of a promissory note by the maker, that the holder called at the 
usual place of business of the indorser, in business hours, and found it 
shut, and no person there to receive notice. Bowie {f Kurtz v. Black- 
lock, ii. 265. 

101. According to the usage of the banks in the District of Columbia, it is not 

necessary to demand payment of a note, discounted at any of the said 
banks, until the fi&y after the last day of grace. Brent v. Coyle, ii. 287. 

102. If the maker of a note die before it becomes payable, a demand of pay- 

ment, made upon his widow at the last place of his abode, is jmmd facie 
a sufficient demand^ to charge the indorser ; there being no evidence that 
there was an executor, or administrator ; but if there be actually an 
executor or administrator, the demand must be made upon him; the bur- 
den of proof, however, that there was an executor or administrator, is on 
the defendant. Bank of Washington v. Reynolds, ii. 289. 

103. In a declaration upon a bill of exchange payable to ** Lapeyre, Far- 

rowith & Company," all the persons composing the firm must be named, 
with an averment that they were joint partners, or joint traders, under 
the name and firm of Lapeyre, Farrowith & Conipany ; otherwise the 
bill of exchange cannot be received in evidence, iapeyre, Farrowith jr 
Co. V. Gales, ii. 291. 

104. If payment of a promissory note be demanded of the maker on the third day 
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of grace after banking-hours, and notice of non-payment be given to the 
indorser on the next day, the demand is not too soon, nor the notice too 
late. Bank of Metropolis v. Walker, ii. 294 ; Read v. Carbery, ii. 417. 

105. The payee, indorser of a lost inland bill of exchange, is not liable to the 

indorsee, unless the latter has offered indemnity to the drawer and indorser 
a^inst the lost bill, and demanded a new bill from the drawer, ^ggs y. 
Graeff, 'il2dH. 

106. Taking 8ixt}'-fotir days' discount upon discounting a note payable at sixty 

days, is not usury. Union Bank y. Gozler, ii. 349 ; Bank of the United 
States V. Crabb, ii. 299. 

107. If a promissory note, payable at a certain day, be indorsed and passed 

away after its day of payment, it is then a note payable on demana ; and 
demand and notice are necessary to charge the indorser, although he 
knew the maker to be insolvent at the time he indorsed it Stewart v. 
French, \i.SOO, 

108. If Saturday be the last day of grace of a promissory note, and payment 

thereof be demanded on that day, of the maker in Georgetown, D. C, 
in time to give notice by the mail of the same evening to the indorser 
living in the city of Washington ; notice put into the Geoi^etown post- 
office for the evening msdl of the ibllowing Monday, is too late. King y . 
Foyle»j ii. SOS. 

109. If the maker of a promissory note dated at the city of Washington, reside 

two miles out of the city, but within the county of Washington ; and, 
beinj: a clerk in one of the executive departments of the Government of 
the United States, and usually employed from ten to three o'clock in a 
room in the public executive buildings, with other clerks, comes, for that 
purpose, into the city in the morning, and returns to his house in llie 
country in the evening, his absence from Hhe room in the executive 
buildinss, at the time the notary called to demand payment of the note, 
although within the usual hours of public business, was no excuse for not 
making a personal demand, or a demand at his dwelling-house. A 
demand of the bar-keeper of a tavern to which the livery-stable was 
attached, in which he occasionally left his horse while at tbe office, is not 
a sufficient demand. Goldsborough y. Jones, ii. S05. 

110. A verbal notice to the indorser on the 18th, (beins the day aft:er the last 

day of grace,) that payment had been demanded of the maker on the 
17 th, and that the note would be protested if not paid on that day, (the 
18th,) is not a sufficient notice to charge the indorser. Bank of the Uni- 
ted States y. Barry, iu 30 7. 

111. When the indorser of a promissory note, has a public office in town in 

which he generally attends every day, and in his absence has a servant 
there to receive messages, &c., a notice put into the post-office of that 
town, directed to the indorser, is not sufficient notice to charge him with- 
out proof that he actually received it in due time ; although the indorser's 
famuy reside five miles out of town, and the town post-omce is the near- 
est post-office, and the one to which letters to him are generally directed. 
. Vowell y. Patton, ii. 8 1 2. 

112. Demand of payment, on the 5th of July, of a note due 1 - 4th July, is too 

late to chaise the indorser ; and the insolvency of the maker will not 
excuse the delay. Neale v. Peyton, ii. 318. 

113. If an inland bill of exchange be signed thus : " Witness my hand and 

seal. W. D. (seal.) " — these words may be rejected as surplusage; and 
the declaration may be in the usual form as upon the custom of mex^ 
chants. IrwinY.Broum,]!. Z\4, 

1 14. If the last day of ^race be Sunday, the demand must be made on Satur- 

day, and the notice may be given on Monday. Ibid. 

VOL. VL 6 
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115. If a promissory note be indorsed in blank afler it has been dishonored, 

with a parol agreement between the indorser and the indorsee, that the 
indorser should not be liable, except in the case of the insolvency of the 
maker, it is competent for the defendant to prove such agreement by 
parol evidence. Taylor v. Scfiofjield, ii. 315. 

116. In an action against the indorser of a note, which, in the body of it, is 

made payable at a particular bank, the declaration must aver a demand 
of payment at that oank. Bank of the United States v. Smith, ii. 819. 

117. According to the usage and practice of the banks and notaries public in 

the county of Washington, D. C, demand of payment of a promissory 
note, and notice to the indorser, on the day after the last day of ^race, 
are not too late to charge indorsers, resident in that county, having a 
knowledge of such usage and practice at the time of indorsing. Smith 
et al. v. GloveTj ii. S34. 

118. If an indorser, after suit brought against him, tell a stranger he is ready 

and willing to pay the debt, u he knew the amount of the costs, and to 
whom to pay it ; this will not dispense with proof of demand and notice, 
or of the defendant's knowledge that he was discharged by the want of 
due demand and notice ; nor with proof of the defendant's handwriting 
on the note, although the note was filed in the clerk's office before the 
supposed acknowledgment ; nor will it be sufficient evidence to sustain 
any of the money counts. Gassaway v. Jones, ii. 384. 

119. According to the laws of Pennsylvania, the equity follows a promissoi^' 

note into the hands of an indorsee, unless dated at Philadelphia, and 
made payable ** without defalcation." Those words, however, do not 
prevent the maker from showing fraud in the payee in obtaining the 
note. Commercial and Farmers Bank v. Patterson, ii. 846. 

1 20. In an action by the i^orsee against the maker of a promissory note, the 

declarations of the payee before he parted with the note, are competent 
evidence for the defendant ; but not those made after he passed it away. 
Ibid. 

121. The addition, by the plaintiffs, or the payees, of the word and letters, 

" Washington, D. C," to the signature of the maker, without his con- 
sent, and with intent to use that word and those letters as a part of the 
date of the note, (which was really made at Perryopolis in rennsylva- 
nia,^ with intent to make it negotiable according to the laws then in force 
in tne District of Columbia, is a material alteration of the note, and makes 
it void. Ibid* 

122. A bond to convey land is a good consideration of a promissory note mven 

for the purchase-money, although the payee, who had given the bond, 
had not the legal title to the land, and could not convey when the note 
became payable. The indorsee of the note who has the legal title to the 
land, and power to convey it, may maintain an action against the maker 
without tendering a title. Lane v. Dyer, ii. 349. 

123. If there are several actions against the maker and indorser of a promi»- 

sorv note, and judgment be rendered for the debt and costs against the 
maker who pays the same, the indorser will not be permitted to give 
evidence of such payment, until the costs be paid in the action against 
the indorser. Ott v. Jones, ii. 351. 

124. Notice to the indorser, put into the post-office at Washington, D. C, for 

the defendant in Alexandria, on the day aiter the last day of grace, after 
the closing of the mail of that day, is too late. Bank of the United States 
V. Swann, ii. 868. 

125. If the notaxy, not finding the indorser at home, leave a written notice with 

some one of his &mily, it is sufficient. Cana v. Friend, ii. 870. 

126. If the payee of a promissory note payable to order, indorse it after it has 
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been dishonored, he thereby oecomes the drawer of a new bill upon the 
maker in favor of the indorsee, and is not liable to such indorsee, without 
demand and notice ; but he cannot set up, against a remote indorsee, an 
agreement with his immediate indorsee not appearing upon the note 
itself. Cox T. Jones, ii. 370. 

127. A partial failure of consideration does not make the note void at law, un- 
less accompanied by fraud. Boone v. Queen, ii. 371 ; Vamum v. MaurOy 
ii.'425. 

1^8. If a note vary substantially from that described in the declaration, it can- 
not be given in evidence upon a writ of inquiry. Farmers Bank v. 
Lloyd, ii. 411. 

129. See Assignment, 8. Gelston v. Adams, ii. 440. 

130. A public officer who buys a bill of exchange for public use and agrees to 

pay for it when it should be duly honored, is not personally responsible. 
Stone V. Mason, ii. 431. 

131. Demand must be made of both makers of a joint and several note, although 

one of them reside out of the jurisdiction of this Court. Tayloe v. Da- 
vidson, ii. 434. 

132. It is not necessary that payment of a promissory note should be demanded 

by a notary-public ; the demand may be made by any other agent of the 
holder. Ihid, 

133. If, at the time of the defendant's indorsement, it was understood by him 

and the plaintiffs that the indorsement was not to give credit to the note, 
but only to comply with the forms of the plaintiff's business as auction- 
eers, he cannot recover upon the note. Corcoran v. Hodges, ii. 452. 

134. The acceptor of an inland bill of exchange, after being released by the 

defendant from liability for the costs of tne suit, is a competent witness 
for the defendant to prove that the bill was drawn b^ the defendant, for 
the accommodation of the plaintiff and without consideration. Knowles 
v. Stewart, ii. 457. 

135. A declaration upon a note payable to J. S., averring that he indorsed it aa 

the agent of me defendant, should also aver that it was made payable to 
him as agent Wilson v. Porter, ii. 458. 

136. If a note be payable at a bank, it is a sufficient demand of payment of the 

noaker, if ue holder, on the last day of grace, demand payment at the 
bank ; and the note is dishonored if the maker has no funds there to 
pay it Bank of.the United States v. Oneale, ii. 466. 

137. When a place of payment is inserted in the body of the note, it is not 

necessary, in an action by the payee against the maker, to prove a de- 
mand of payment at the place named in the note. Beverly v. Beverly, ii. 
470. 

138. A party to a note discounted at a bank, is not bound by the special and 

particular usage of such bank, unless upon his agreement, express or im- 
plied. Bank of Alexandria v. Deneale, ii. 488. 

139. If| the indorser of a note dated at Greorgetown, D. C, and held by a bank 

in that town, reside in the country, two or three miles from the bank, but 
has a house, or place of business within half a mile of the bank, where it 
was generally known, and especially known to the runner of the bank, 
that he kept his account-books, and received his ordinary bank notices, 
newspapers, and foreign letters, &c. ; a notice left for him at the post^ 
office in Georgetown, and directed to him at Georgetown, although that 
was his nearest post-office, and the one from which he usually received 
his letters which came by the mail, is not a sufficient notice to charge him 
as indorser, unless conformable to a well established usage of the bank, 
known to the defendant at the time of his indorsement Bank of Columr 
bia v. Lawrence, ii. 510. 

140. See Bank op Washington, 1. Brent v. Bank of Washington, ii. 517. 
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141. If Sunday be the last day of grace on a promissory note, demand on Sat- 

urday is not too soon, and notice on Monday not too late. McElroy y. 
English, ii. 528. 

142. If a note be payable at a certain bank, and payment be there demanded, 

it is not necessary to make a personal demand upon the maker in order 
to charge the indorser. Bam: of the Metropolis v. Brent, ii. 630. 

143. In an action, against the indorser of a promissory note made in the name 

of a firm, it is not material that the partnership of the makers had been 
dissolved before the making of the note ; it being the renewal of a note 
given during the existence of the partnership. Greatrake v. Brown, ii. 
541. 

144. Demand of payment on one of the firm is sufficient to charge the indorser. 

Ibid, 

145. A written notice left at the dwelling-house of the defendant is sufficient 

ibid. 

1 46. If the maker of a note is not found at his office, or at his dwelling-house, on 

the last day of grace, so that payment of the note cannot be demanded, 
the note is dishonored. Ibid. 

147. In an action by the payee against the maker of a promissory note, the 

plaintiff has a right, at the trial, before offering the note in evidence, to 
strike out the names of the indorsers. Onealev. Beall, ii. 569. 

148. If the indorser of a note payable 8th - 11th October, die intestate on the 

9 th, notice of non-payment lefl with his son, at the counting-house of the 
deceased, on the 11th, is sufficient Bank of Columbia v. King, ii. 570. 

149. If a note become payable on the 15th- 18th October, notice left on the 

18th at the same place, is sufficient; no administration having been 
granted before that day. Ibid. 

150. But if a note become payable on the 22d-25th of October, a like notice, 

left at the same place, is not sufficient, the administrator having a sepa- 
rate place of busmcss, in another part of the town. Ibid. 

151. If a bank receive a note to be collected according to the known and esta- 

blished mode of transacting business at that bank, it is not liable for 
damages by omitting to demand payment on Saturday, when the third 
day of grace was Sunday ; it being the established mode of transacting 
business, at that bank, in such a case, not to demand payment until Mon- 
day. Patriotic Bank v. Farmers Bank, ii. 560. 

152. In an action against the indorser of a promissory note payable sixty days 

after date, non assumpsit infra tres annos, is a bad plea, upon general 
demurrer ; it ought to be, actio non accrevit. Bank of Columbia v. Ott, 
ii. 575. 

153. A note paj'able in sixty .days, ** with interest from date," will not support a 

declaration upon a note payable in sixty days without interest Coyle v. 
Gozzler, ii. 625. 
154^ If an intermediate indorsement bo averred in the declaration, it must be 
proved at the trial, although the suit be brought for the use of such in- 
termediate indorser. Ibid'. 

155. A special custom of the banks and merchants in the county of Washington, 

D. C, to demand payment on the day after the last day of grace may be 
given in evidence without being averred in the declaration. Ibid. 

156. Secondary evidence may be given of the contents of a promissory note lost 

with a blank indorsement Patriotic Bank v. Little,, iu 627. 

157. A promissor]r note given as collateral or counter security against a note 

borrowed, is not discharged or vacated by the borrower's discharging or 
taking up the borrowed note with funds furnished by the lender. Smith 
y. Johnson, ii. 645. 

158. An authority to indorse notes need not be under seal Bank of Washing- 

ton V. Pierson, ii. 685. 
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159. A power to sign any note for Uie renewal of notes, is a conlinning power. 

Ibid, 

160. If the maker of a note die before its maturity, and the indorser become his 

administrator, no demand or notice is necessaiy to charge the indorser. 
Union Bank y. Magruder, ii. 687. 

161. If a man write his name, in blank, on the back of a note to which he is not 

a party either as payee or indorsee, before the note comes into the hands 
of the plaintiff, the presumption is that he did so for the purpose of mak- 
iner himself liable as the indorser of an ordinar}' negotiable note, and as 
if it had \>cen made payable to himself, or order, and not otherwise ; and 
he is entitled to all the rights of an indorser. Mc Comber y. Clarke, iii. 6. 

162. Notice left at the shop of the indorser's son is not sufficient to charge him, 

although the shop was in a room of the house in which the indorser 
resided, the entrance into the shop being separate from that into the 
dwelling-house ; the indorser having no concern in his son's business ; and 
bein^ postmaster, and having a separate office in which he transacted his 
pubhc and private business, and the son having a separate dwelling-house. 
Bank of the United States v. Corcoran, iii. 46. 

163. An agreement, by an indorser, not to take advantage of the statute of limit- 

ations, and to authorize an attorney to agree to docket a suit upon the 
note, is not evidence from which the jury can infer that the indorser 
received due notice. Ibid, 

164. After demand and notice to the indorser, the plaintiff may agree to give 

time to the maker of the note, without discharging the indorser. Batik 
of the United States y. Abbott, iii. 94. 

165. The testimony of the notary that he demanded, of the maker, payment on 

the third day of grace, and gave notice to the indorser of the non-pay- 
ment on the thiixl, and also on the fourth day, is competent evidence of 
demand and notice, although the witness did not recollect the days of the 
month on which such demand was made and such notice given. Ibid, 

166. It is not good fl;round for a new trial, that the bank had in their possession, 

documents of which they did not avail themselves, because they were not 
known to some of the officers of the bank at the time of trial. Coote v. 
Bank of the United States, iii. 95. 

167. Prima facie, a bank has no right to charge up to the account of a firm the 

individual note of one of the partners ; and the burden of proof lies on 
the bank to show the assent of the other partner. Ibid. 

168. One partner has no right to draw the jomt funds in his own name; nor 

can he lawfully appropriate them to his own use. He has only a right to 
use the joint name, and to act as and for the firm. Ibid. 

169. A note payable in twelve months with interest, will not support a count 

upon a note payable in twelve months without interest. Blue v. Russell^ 
iiL 102. 

1 70. The plaintiff was permitted to strike out his own indorsement of the note 

afler It had been offered in evidence to the jury, and objected to on 
account of such indorsement. Ibid. 

171. If the creditor, afler judgment against the maker and indorser of a promis- 

sory note, cive time to the maker, he does not thereby discharge the 
indorser. Kina v. Thompson, iii. 146. 

172. In an action against the maker of a promissory note, it is not necessary to 

show a demand of payment at the bank in which it is made payable. 
Bank of the United States v. Bussard, iii. 173. 

173. See Bank, 6. Biggs v. Swann et al, iii. 183., 

174. If the defendant, indorser of a promissory note, believing that he had a 

TOod defence at law, be inducea to confess judgment bjr the assurance of 
the plaintiff's attorney at law that if he did so, the phuntiff would imme- 

6* 
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diately proceed to levy by execution the amount thereof from tllb maker, 
who he assured the defendant had sufficient property in the county to 
satisfy the same ; and if the plaindfi* afterward refuse so to proceed against 
the maker, although requested so to do, and the maker become insolvent, 
a court of equity will decree a perpetual injunction. Garey v. Union 
Bank, iii. 283. 

175. The plaintiff, in October, 1826, sold a horse to the defendant for his bill 

on the Postmaster-General, payable on the first of January following. 
The defendant gave the bill, but countermanded il tl)^ next day, and 
acceptance was refused. Held, that the plaintiff had no right of action 
of indebitatus assumpsit for the price of the horse, before the first of Jan* 
uary. Magner y, Johnston, iii. 249. 

1 76. The indorser of a promissory note is discharged from his liability by the 

holder taking new security, and giving time to the maker without the 
consent of the indorser. Bank of the United States v. Lee, iii. 288. 

177. The indorsers of accommodation paper are to be considered as joint sure- 

ties, and liable to contribution. McDonald y. Magruder, iii. 298. 

1 78. If t^o persons, without any communication or agreement between them, 

severally indorse a note for the accommodation of the maker, and the first 
indorser is obliged to take up the note, he may recover one half from his 
indorsee. Magruder v. McDonald, iii. 299. 

179. A plaintiff who is not an indorsee of the note, has no right, at the trial, to 

strike out the words of a special indorsement written over the name of 
an indorser, so as to convert it into a blank indorsement ; and upon such 
an indorsement the plaintiff cannot recover, although he afterward obtain 
the indorsement of the indorsee to himself, because he can only recover, 
in that action, according to his right of action at the commencement of 
his suit Bank of the United States v. Moore, iii. 830. 

180. See Bank, 9. Bank of Columbia v. McKenny, iii. 361. 

181. The makec and indorser of a promissory note made and indorsed to be dis- 

counted for the accommodation of a third person, are not, in the usual 
course of mercantile transactions, co-sureties ; and the indorser is not 
bound to contribute with the maker in paying the note, unless there be 
some previous affreement to that effect. Law v. Stewart, iii. 411. 

182. If Sunday be the last day of grace, the demand, protest, and notice may be 

on Saturday ; and if the protest be after banking hours on Saturday, the 
suit may be brought the same evening. Mandemlle ▼. Rumney, iii. 424. 
188. If a bank discount a note for the indorser at six per cent, and give post- 
notes having time to run, and not bearing interest, the transaction is usu- 
rious, and the bank cannot recover upon the note through such usurious 
indorsement, although the note itself, when given, was free from usury. 
Farmers and Mechanics Bank v. Gaiiher, iii. 440. 

184. The plaintiff indorsed a note (as town indorser) already indorsed by two 

othere), for the accommodation of the maker, and at maturity was obliged 
to take it up. Held, that he may recover of the first indorser the whole 
amount paid to take up the note. Mason v. Mason, iii. 648. 

185. A promissory note of an emancipated slave, given to his master after, and 

in consideration of emancipation, is valid. ISegro William Smith v. Parker, 
iii. 654. 

186. The casual adcnowledgement of the debt, to a stranger, may take the case 

out of the statute of limitations. Bank of Columbia v. Moore, iii. 663. 

187. A note made "negotiable at the Bank of Washington," is not a note paj'- 

able at that bank, and it is not necessary to demand payment there, m 
order to charge the indorser. Beeding v. Thornton, iii. 698. 

188. The Court held that a note payable on its face at St. Louis, in Missouri, 

cannot bo given in evidence upon a count on a note not so describing it ; 
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but that it may be given in evidence upon the coant for money had and 
received; and a motion to appear without special bail was overruled. 
Stone V. LawrencCy iv. 11. 

189. Notice to an indorser, if sent by mail, must be directed to the postoffice of 

his place of residence. Fowler v. Warfieldy iv. 71. 

190. Notice of non-payment of a note for $1,457, is not notice of the non-pay- 

ment of a note for $1,400. Bank of Alexandria v. Swann^ iv. 136. 

191. Notice of the non-payment of a note payable in the Bank of Alexandria, 

D. C, put into the post-office in Alexandria on the day after the last day 
of gTacc,*addreased to the indorser in Washington, D. C, was too late, as 
the bank closed at three o'clock, P. M., and the mail for Washington did 
not close, in Alexandria, until nine o'clock, P. M. Ibid. 

193. A note signed "Ford & Chapman," (they being partners and joint con- 

tractors,) and payable to the plaintiflf, was held not to be admissible evi- 
dence to support an averment that the note was made by the defendants, 
" their own handwriting being thereunto subscribed ;" not charging them 
as partners, and payable to the plaintiff or order. Carrington v. Ford 
et al. iv. 231. 
1^3. A person, not a party to a note, who takes it up while lying in bank under 
protest, and takes a receipt as in payment of the balance due upon the 
note, cannot, in an action in the name of the bank, for his use, recover 
of the indorser ; but if it were a sale or assignment of the note to him, 
he might. Patriotic Bank v. Wilson, iv. 253. 

194. The indorser of a promissory note is discharged by the plaintiff's giving 

the maker time to pay by instalments. Cope v. Hunt, iv. 293. 

1 95. A written promise absolutely to pay the note of a third person, written at 

the foot of the note, is an original undertaking, and need not express 
the consideration. Fowler v. Mac Donald, iv. 297. 

196. A guaranty of paper payable at the Branch Bank in Washington does not 

cover a note made in New York, and not made payable at that bank. 
Dobbins et al. v. Bradley, iv. 298. 

197. The plaintiff may, at the trial, and after the jury is sworn, strike out the 

second and third blank indorsements, and fill up the blank indorsement 
to himself. Stettinius v. Myers, iv. 349. 

198. In an action for goods sold at auction for cash, the defendant may set off 

the plaintiff's note. Ibid. 

199. The defendant, the acceptor of a bill payable to the plaintiff out of an ex- 

pected particular fund, received the fund, but paid it to the holder of a 
subsequent draft by the same drawer. Held, that the defendant was 
liable to the plaintiff in an action for money received to his use. 
Interest may be given in damages for the non-payment of money received 
by the defendant to the plaintiff's use. Grammar v. Carroll, iv. 400. 

200. An indorser who has been obliged to take up a note indorsed by two pre- 

vious indorsers for the accommodation of^the maker, may recover the 
whole amount from either of the two accommodation indorsers. Mason 
V. Mason, iv. 201. 

201. A mistake in the date of a note, will not invalidate the notice given to an 

indorser. Bank of the United States v. Watterston, iv. 445. 

202. A note at sixty days, with interest, will not be admitted in evidence to 

support the averment of a note at sixty days without interest. United 
States V. John Lee, iv. 446. 

203. Sec Bank, 4. Bank of the United States v. Davis, iv. 533. 

204. In order to prove notice to an indorser who is a clerk of a printing-office, 

and who has a separate room in which he attends daily to the business of 
the office, it is competent for the plaintiff to show, by evidence, that a 
written notice was left at such room, although the indorser was not there 
at the time. Bank of the United States y. Macdonald, iv. 624. 
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205. After a note has been dishonored, and due notice has been given to all the 

indorsers, the defendant, the last indorser, is not discharged by the hold- 
er's taking a new note at sixty days, from a prior indorser for the balance 
due on the old note, and giving time to such prior indorser without the 
consent of the defendant Ibid. 

206. A negotiable note given by the tenant to his landlord, which, when paid, 

was to be received ^* on account of rent," is no bar to a distress for the 
whole rent due before the note became payable, although discounted for 
the landlord, and the proceeds received oy him upon his indorsement of 
the note to a bank. Griffin v. Wooduktrd, iv. 709. 

207. If a creditor take a security by deed of trust of personal property for a 

debt due to him b]^ an indorsed promissory note, and the debtor become 
tenant of the creditor, and rent is in arrear ; and the creditor who is the 
landlord, distrain the goods conveyed to the trustee as security for the 
payment of the note, and the same coods are sold under the distress, and 
the proceeds paid over to the landlord ; he is bound to apply the pro- 
ceeds to the payment of the note, although the ^oods were found on the 
premises at the time of the distress ; the same bemg there by the consent 
of the landlord as security for the note ; and these facts are admissible in 
evidence on the part of the defendant, who is sued as indorser of the 
note. But, at law, the amount of the setroff cannot exceed the proceeds 
of the sales actually received by the plaintiff. Bank of the United States 
y.FieetSmith/iv. 727. 

208. A deposition taken in Louisiana before a person who calls himself ** a 

commissioner duly appointed bj^ the District Court of the United States 
for the Eastern District of Louisiana, under and by virtue of the Act of 
Congress, entitled. An Act for the more convenient taking of affidavits 
and oail in civil causes depending in the courts of the United States," 
and inclosed and directed to the clerk of this Court, may be read in evi- 
dence to the jury without further authentication. Whitney v. Huntt, v. 
120. 

209. Extracts from the notarial book of the deceased notary in Louisiana, 

proved by a witness who has the lawful possession of the books, and is 
authorized by the laws of Louisiana to certify the same, may be given in 
evidence in this Court, to prove demand of payment of a promissory note, 
and notice to the indorser. Ibid. 

210. The Court will leave it to the jury to decide from the evidence where the 

indorser, the defendant, resided when the note fell due, and whether the 
post-office to which the notice was sent, was the nearest post-office to the 
defendant's residence ; and will instruct them, that if the notice was put 
into the post-office, and directed to the defendant at the postroffice nearest 
to his residence, it was sufficient notice, and that the holder had used due 
diligence in that respect Ibid. 

211. If new notes are taken by the holder of a note, and time given without the 

consent of the indorser of the old note, he is dischai^d. White v. BumSj 
v. 123. 

212. The maker of a note is a competent witness, not to prove its original inva- 

lidity^ but the improper use afterward made of it ; and that time was 
eiven to him without the consent of the indorser. Ibid. 

213. The jury cannot infer that the plaintiffs agreed to run the risk of a note's 

being a forgery, because it was passed to them long after it was dishon- 
ored, and at a discount of ten per cent Semmes v. Wilson, v. 285. 

214. A person who sells a note, is always understood as affirming that it is what 

it purports to be, that is, a genuine note. If it is not what it purports to 
be, it is nothing, and may be treated as a nullity, and it is not material 
whether it be given in payment of an antecedent debt or in exchange 
for goods imm^iately sold and delivered, or to be sold and delivered at a 
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subfieaqeiit day. In the first case it would be no payment In the 
secona and third cases, there would be a total failure of the considera- 
tion, and the person who has parted with his property in exch^tnge for a 
consideration which has failed, may resort to his original cause of action. 
Jbid. 

215. To enable a plaintiff who has received from his debtor a forged note in 

payment of a preceding debt, to recover upon hi^ original cause of 
action, it is not necessary for the plaintiff to prove that the defendant 
knew that the note was forced when he passed it to the plain tilf, or that 
he passed it fraudulently ; it is only necessary for him to prove that the 
note W2^ forged and passed to him by the defendant for a valuable con- 
sideration af^er it was dishonored. It is not necessary that the plaintiff 
should prove that he had instituted suits against the maker and indorser, 
and failed to recover in such suits. He has a right to establish the for- 

?ery in a suit directly against the party who passed the note to him. 
bid. 

216. If the innocent hondfide holder of a forged note, which he has received for 

a valuable consideration, passes it to another innocetit person bona fide 
and for valuable consideration, without indorsing it; although not liable 
upon the note, he is liable for the amount he has received for it ; pro- 
vided the other party has not been guiltpr of such negligence as would 
deprive the person from whom he received the note, of his remedy 
against prior parties, and has given notice and offered to return the 
forged paper in a reasonable time. 
The person who passes away a forged note which has laid a long time dis- 
honored in his nands, is not wholly free from blame in not having disco- 
vered the forgery, and on that ground may be held liable to refund to 
the person to whom he passed it, the consideration which he received. 
Ibid, 

217. An action at law- will not lie by an an indorsee a^inst a remote indorser of 

a promissory note, made and indorsed in Yirsinia, although made paya- 
ble at the North-west Bank of Virginia, by whose charter, notes ^* made 
negotiable " at that bank, are put upon the footing of bills of exchange ; 
and although it should be put in circulation as a negotiable instrument, 
and deposited in the banlc for collection before it became payable, and 
should oe regularly protested, and regular notice given to the parties ; an 
intermediate indorser of such a note is, therefore, a competent witness 
to invalidate the note. The rule that a party to an instrument shall not 
be permitted to discredit it by his testimony, is applicable only to mer- 
cantile ne£;otiable paper, which a promissory note, made and indorsed in 
Virginia, is not Bradley v. Knox et a/, v. 297. 

218. See Agent, 1, 2, 8. Bradley v. McKee, v. 298. 

219. An indorser of a promissory note, is a competent witness for the defend- 

ant, in an action oy the indorsee against the maker. Mason v. Masi, v. 
397. 

220. The first purchaser of several city lots, having given his several note for 

each lot respectively, with the same indorser upon all, and the lots having 
been resold for his default, some of the lots bringing more, and some less 
than the first contract price ; it was held that the indorser was entitled 
to the benefit of the surplus of one to make good the deficiency of the 
others. Smith v. Arden, v. 485. 

221. See Bank, 6. Farmers Bank v. Owen^y, 504. 

. 222. The defendant's note for $7,400, made payable directly to the plaintiffs on 
demand with interest, but not payable to order, and upon which there is 
an indorsement stating that it is held by the plaintiffs as collateral secu- 
rity for the defendant s obligation upon a previous note of Thomas Cor- 
coi-an, senior, deceased, is not void under the statute of frauds, as being 
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a promise to pay the debt of another, without a consideration therein 

expressed. Union Bank y. Corcoran, v. 513. 
223. See Authority, 3. Bat^k of Metropolis y. Moore, v. 518. 

BOND. 

1. A defectiTe forthcoming bond will, at the plaintiff's request, be quashed, as 

well as the execution upon which it was founded. Sutton v. Idandeville^ 
i. 32. 

2. Upon a bond conditioned to pay certain instalments, an action may be 

brought upon failure to pay the first instalment Nailor v. Kearney, i. 
112. 

3. A forthcoming bond, given, by mistake, for a sum less than the judgment, 

may be quashed, with the execution, upon the plaintiff's motion, on pay- 
ment of the costs of the motion. Stephens t. lAoyd, i. 141. 

4. The marshal may include his commissions in a forthcoming bond ; and is 

also entitled to his commissions upon an execution on the oond. Thomas 
V. Brent, i. 161. 

5. The adding of a new surety, without the consent of the others, makes the 

bond void. Long v. Oneale, i. 233. 

6. Sureties of an insolvent debtor in a duty-bond, are not entitled to judg- 

ment at the first term agiunst their principal. Johns y. Broadhag, i. 235. 

7. In an action upon a bond conditioned to pay money by instalments, if the 

verdict be rendered before all the instalments are due, the jury must find 
how much is due upon each instalment, and when payable ; as well those 
to become payable as those adready payable. Davidson v. Brown, i. 
250. 

8. Covenant will not lie upon the condition of an injunction-bond. Summers 

V. Watson, i. 254. 

9. It is not necessary that the forthcoming bond should recite the return of 

the execution, nor the certificate of the service, nor the name of the 
person by whom it was served ; but it must state that it was served. 
Ambler v. McMechin, L 320. 

10. A mistake in calculating the marshal's fees in a forthcoming bond, may be 

cured by a release ; and judgment may be rendered for the true sum. 
Ibid, 

1 1 . A prison bounds bond may be assigned by a deputy marshal, in Alexan- 

dria. Scott v. Wise, i. 478. 

12. If the plaintiff deliver \nafi.fa, to the marshal and die, and the marshal 

levy' it upon the goods of the defendant, he has a right, under the law of 
Virginia, to give a forthcoming bond, payable to the deceased creditor ; 
and such bond will support a judgment, on motion by the administrator 
of the deceased creditor. Enttoisle v. Bussard, ii. 331. 

13. The surety in an official bond, conditioned that the principal shall faith- 

fully execute the duties of the office, is not liable for the honest error in 
judgment, or want of skill of the principal, but gross negligence is want 
of fidelity. Common Council of Alexandria v. Corse, ii. 363. 

14. If a creditor, having tlie bond of his debtor with a surety, take a new secu- 

rity payable at a day beyond the time of payment of the bond without 
the consent of the surety, with the understanding that he was not to 
trouble the principal for the money, unless the new security should be 
good for notning, the surety is discharged, and his remedy is in equity. 
Smith y. Crease, ii. 481. 

15. See Bail, 1. Jackson v. Simonton, iv. 12. 

16. See Appeal, 4. Bank of the Metropolis y. Stoann, iv. 139. 

17. The marshal of the Southern Judicial District in the territory of Florida, 

could not lawfully enter on the duties of his office before ne had given 
bond and taken the oath required by the 27th section of the Judiciary 

Act of September 24th, 1789. Jackson v. Simonton, iv. 255. 

t 
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18. It is not a compliance with the requirements of that act to give a bond to 

Andrew Jackson, President of toe United States, and his successors in 
office, not executed by two good and sufficient sureties, inhabitants and 
freeholders of the district of which he was appointed marshal, and not 
approved by the judge of that district, and not purporting; to be for the 
faithful performance of the duties of his office by hunselfand his depu- 
ties ; and not correctly describing the office to which he had been ap- 
pointed. Ibid, 

19. The President of the United States had no authority from the United 

States to take a bond from a marshal payable to himself and his succes- 
sors as President Ibid. 

20. The judge of the district was the only person designated by the Act of Con- 

gress to take the bond, and judge of the security, and he could only take 
it in the name of the United States. Ihid. 

21. If the marshal was never qualified to enter upon the duties of the office, 

he could not violate those duties, and his sureties were not liable for any 
money wluch the officers of the government might have put into his 
hands before he was authorized to receive it Ibid. 

22. An increase of compensation allowed to a collector without consulting his 

sureties, does not aischarge them. Smith v. Addison, v. 623. 

BOOKS. 

1. The party's own books of account are not evidence in his favor although in 
the handwriting of a deceased clerk, unless they contain the first entry 
of the charge. Fendall v. BUly, i. 87. 

3. The defendants book of account in his own handwriting, is not evidence 
for him, although it contain the first entry. Bennett v. Wilson , i. 446. 

3. Judgment by defkult for not producing, at the trial, a paper which the de- 

fendant has been notified to produce, cannot be rendered unless there 
has been a previous order of the Court to produce it, founded upon a 
motion and notice. Maye v. Carbery, ii. 886 ; Bank of the United States 
V. KurUy ii. 342. 

4. Upon motion of the plaintiff* and notice, the Court will order tlie defendant 

to produce books and papers, on a certain day before the trial, that the 
plaintiff" may have an opportunity to inspect them. Central Bank v. 
Tayloe, ii. 427. 

5. If the defendant call for the books of the plaintiff*, and upon their being 

produced, inspect them, the plaintiff may read them in evidence. Coote 
et al. V. Bank of the United States, iii. 60. 

6. When books have been called by the opposite parfy and produced, it is 

competent for the party producing them to show by the testimony of a 
witness, that he has examined them, and that they do not contain any 
entries relating to the matters in controversy ; the books themselves being 
in court for the inspection of the opposite party. Id. 95. 

7. To enable a party to call on the other party to produce papers at the trial, 

there must be an order of the Court upon the party to produce them. 
That order must be served a reasonable time before the time for produc- 
ing them. And there must be a reasonable notice also, of the motion for 
the order. Macomber v. Clarke, iii. 847. 

8. A call for all the letter books of the bank from its institution to the time 

when the cause of action arose, was held to be too general. The Court 
will compel the production of such only as they are satisfied contain 
evidence pertinent to the issue. The party calling for books has no right 
to examine them before the trial, to see whether uiere may not be some- 
thing in them pertinent to the issue. Triplett Sf Neele v. Bank of Wash- 
ington, iii. 646. 

9. It is not too late after jury is sworn to call for the books which the Court 

has ordered to be produced at the trial. WaUar v. Stetoart, iv. 632. 
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10. If the party, calling for the boc^cs, inspect them, he makes them evidence 
for the other party. Ibid. 

BRICKS. 

1. A clamp is not a kiln. Corporation of Washington v. }Vheat, i. 410. 

2. Under the by-law of the Corporation of Washington of the f4th of August, 

1819, no person or officer was authorized to grant a license to erect or 
use a brick-kiln in that city. Ward y. Corporation of Washington^ iv. 
232. 
8. The continued use of a brick-kiln without license is a single offence, the 
penalty for which is, by the by-law, to be measured by the number of 
weeks it is used ; and all the weeks elapsed before prosecution, must be 
included in that prosecution ; but the by-law is so imperfect that it will 
not sustain a prosecution in any form. ibid. 

4. It is in the discretion of the Court to allow or refuse costs upon the reversal 

of a judgment of a justice of the peace. Ibid. 

5. Under the power to prevent nuisances, and to superintend the health of 

the city, the corporation had a right to prohibit the erection and use of 
brick-kilns. Ibid. 

BRITISH TREATY. 

1. The statute of limitations is not a bar to a British debt contracted before 

the treaty of peace. Dunlop v. Alexander^ i. 498. 

2. A British creditor who took a bond from his debtor payable to a citizen of 

the United States, cannot avoid the statute of limitations under the clause 
in the treaty removing all legal impediments, &c. Auld v. Iloyl, i. 544. 

BURGLARY. 

1. A storehouse, not within the curtilage, but in which the owner's clerk usu- 

ally sleeps is, in law, the mansion-house of the own^r, and burglary may 
be committed therein. United States v. Johnson, ii. 21. 

2. If a slave, lodging in the house, lifts the latch of his mistresses sleeping- 

room in the night-time and enters with an axe in his hand, with intent to 
murder her, he is guilty of burglary ; and to constitute an attempt to 
munler, no further act of violence is necessary. jJniied States v. Bowen, 
iv. 604. 

BY-LAW. 

1. If the information upon a by-law states that the penalty accrued to the 

Commonwealth, whereas by the charter it accrued to the towc, tie judg- 
ment must be arrested. Commonwealth v. Hooff, i. 21. 

2. The Alexandria By-Laws of 1784, apply to the subsequent addition made to 

the town. Commonwealth v. Smith, i. 47. 

3. No information or indictment will lie upon a by-law of the Corporation of 

Alexandria. Commonvoealth y. Howard, u^\. 

4. The original by-laws of Georgetown need not be made under the seal of 

the corporation. Holmead v. Fox,\. 138. 

5. A warrant to recover the penalty of a by-law, must name the plaintiffs by 

their corporate name, and must describe the offence with reasonable cer^ 
tainty. Barney v. Corporation of Washington, i. 248. 

6. The Mayor of Washington cannot exercise jurisdiction in a case in which 

he is a partv. lbid» 

7. Burning bricks in a clamp is not a violation of a by-law against burning 

bricks in a kiln. Corporation of Washington v. Wheat, \. 410. 

8. A by-law approved on the 27tii, will not support an averment of a by- 

law passed on the 2Cth. Corporation of Alexandria v. Brockett, i. 505* 

9. The receipt of the dog-tax, after suit brought, is a waiver of the penalty. 

BosweU V. Corporation of Georgetown, ii. 18. 
10. The by-law of Georgetown, prescribing a penalty for keeping a public 
gaming-table, does not supersede nor repeal the Maryland Act of 1797, 
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c. 1 10, prescribing a penalt7 for keepiiiff a&ro-table in a honse occupied 
by a tavern-keeper. United States y. fVelh^ ii. 45. 

11. The Common Council of Alexandria bas no authority to make by-laws 

operattngbeyond the limits of the town as described in the Acts of Y u*- 
ginia of I>ecember 13th, 1796, and 8th of January, 1798. And the ju- 
risdiction of the mayor is confined to the same limits ; nor can the corpo- 
ration enforce its by-laws by corporal punishments. Ex parte Joseph 
Deane^ ii. 125. 

12. A conviction of the ofi<$nce of keeping a faro-bank contrary to a by-law of 

the corporation of Alexandria, is no bar to an indictment at common law 
for keeping a disorderly house, supported by the same evidence. United 
States v. Iwbin Hood, ii. 133. 
IS. The by-law of Alexandria requiring a master to pay a poll-tax for his jour- 
neymen, is not repugnant to the general law of the land, and is author^ 
ized by the charter. Morgan v. Rowan, iL 148. ' 

14. The Common Council of Alexandria have power to prohibit, by their by- 

laws, the keeping of gaming-tables in the town, under a penalty, to be 
recovered by warrant before the mayor, in the name or the common 
council, and to be levied upon the goods and chattels of the offender, 
although he may be also liable to prosecution under the laws of Virginia 
adopted by the Act of Congress of the 27th of February, 1804. Mc- 
Laughlin V. Stephens, ii. 148. 

15. See Action, 5. Pritchard v. Corporation of Georgetown, ii. 191. 

16. It is not necessary that an order of the common council, for the pavement 

of any particular street in Alexandria should be passed as a by-law and 
submitted to the mayor for his approbation. Comfnon Council v. Man- 
deville, ii. 224. 

17. The by-law of Washington, of the 14th of April, 1821, which prescribes 

the terms on which free colored persons may reside in the city, is not, in 
its prospective operation, repugnant to the Constitution of the United 
States. Billy Costin y. Corporation of Washin^on, ii. 264. 

18. The warrant of a justice of Uie peace, for the violation of a by-law, must 

set forth the onence substantially within the purview of the by-law. 
White y. Corporation of Washington, u. 887. 

19. A warrant, for the violation of a by-law, should specify the by-law, and the 

manner of violating it; so should the judgment Soothe y. Corporation 
of Georaetown, ii. 866r 

20. No appeal lies to this Court from the judgment of a justice of the peace, for 

the penalty of a by4aw of Georgetown. Ibid. 

21. Upon appeal from the judgment <» a justice of the peace for the penalty of 

a by-law, the judgment will be reversed with costs, if the warrant does 
not set forth the offence with sufficient certainty. Ddany y. Corporation 
of Washington, ii. 459. 

22. A warrant, chaiging that the defendant, ^ did, during the last or present 

month, sell spirituous or other liquor without a license, contrary to the 
act or acts ofue mayor, &c., on t£at subject made and provided," is too 
vague and uncertain to support a conviction. Ibid. 

23. Kye-chop is not **provisions/' nor an article of food within the meaning of 

the by-law of Washington of October 6th, 1802. To constitute the 
offence it is not necessary that there should be any market holding at the 
time of the purchase. Botehr v. Corporation of Washinaton, ii. 676. 

24. A warrant, issued by a justice of the peace for the penalty of a by-law, 

ought to state all the circumstances required by the by-law to constitute 
the offence ; but the Court will disregard all such defects as would be 
disregarded after verdict in an action of debt, or information upon a 
penal statute. McGtmnigle y. Corporation of Washington, ii. 460. 

VOL. VI. 7 
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25. No penalty was prescribed by the by-law of July 19, 1804, a^inst hawkers 

and pediers for not taking out a license. The by-law la not correctly 
stated in Burch's Digest, p. 102. Corporation of Washington v. Toton- 
send, iii. 653. 

26. A justice of the peace in the city of Washington, has authority under the 

charter of May 4, 1812, and the by-law of December 16, 1812, § 7, to 
require a common prostitute to give security for her good behavior ; and 
has jurisdiction of a suit upon the bond therefor, the penalty not exceed- 
ing twenty dollars. J}olly Ann Patten v. Corporation of Washington, 
iii. 654. 

27. A conviction under the by-law of August 16, 1809, is no bar to an indict- 

ment for a nuisance by keeping a conunon gambling-house. United States 
V. Holly, iii. 656. 

28. A person residing or having real estate, in Georgetown, D. C, is bound to 

take notice of the charter and by-laws. Corporation of Georgetoum v. 
Smith, iv. 9t. 

29. A person indebted for taxes on real estate in Georgetown, and av^ng 

hmiself of the benefit of the ordinance of June 15, 1822, by giving his 
notes therefor, creates an equitable lien on the real estate, of which ^ 
purchaser is bound to take notice, and is liable to pay the taxes with inte- 
rest, in the same manner as tne vendor was bouna. Jbid. 

30. A warrant upon the bv-law of the city of Washington of January 12, 1880, 

§ 1, for setting up a taro-table, must state it to be for the purpose of gam- 
ing for money. Corporation of Washington v. Cooly, iv. 103. 
81. The keeping of a faro-table contrary to the by-law of the Corporation of 
Washington of June 12, 1830, is a single offence, although continued for 
many days, and although the penalty is fifty dollars a day ; ^et, as the 
prosecution must be berore a single magistrate, whose jurisdiction cannot 
exceed fifty dollars, no greater sum can be recovered upon any one war- 
rant A conviction Kxr acquittal, upon any such warrant, is a bar to all 
acts of keeping prior to the issuing of such warrant The day laid in the 
warrant is not material, so that the time actually proved be subsequent 
to a former prosecution, (if there has been any such,) and before the 
issuing of the present warrant, and within the time of limitation. If the 
corporation would avail themselves of the daily penalty, they must issue 
their warrants daily. Dixon v. Corporation of Washington, iv. 114. 

32. See Brick-kiln, 1, 2, 8, 4. Ward v. Corporation of Washington, iv. 232. 

33. There is no law in the county of Washington, D. C, to justify the commit- 

ment of a man to hard labor, by a justice of the peace, tor pla^-ing at 
cards, even if he be a free black or mulatto, and unable to pay the fine 
imposed on him by the justice. Ex parte Thomas WiUiams, iv. 343. 

34. The eighth section of the by-law of May 31, 1827, is not, so far as it author- 

izes a commitment to tne work-house, for the non-payment of a fine, 
warranted by the charter, except in the case of the nightly and other 
disorderly meetings of slaves, free negroes, and mulattoes, who are unable 
to pay the fine. Ibid. 

35. By the eighth section of the charter, the only persons who can be confined 

to labor for not paying a fine, are free negroes and mulattoes who arc 
unable to pay the penalty. 
Confinement to labor is a severe proceeding, and should be confined to the 
case in which alone it is authorized by the charter. The power was not 
originally ^ven as a substituted punishment in lieu of the penalty. In 
case of inability to pay, he is to give an equivalent in labor. The corpo- 
ration had no authority to compel a person to labor, who was able and 
refused to pay. The by-law which attempts to give authority to a justice 
to commit the defendant to labor for a refusal to pay, is not warranted by 
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the charter. A commitment under the bj-law must charge that the 
offence was committed by a free black or a muhitto. Ibid, 

36. Fines, penalties, and forfeitures, under by-laws of the Corporation of Wash- 

ington, not exceeding fifly dollars, are recoverable before a justice of the 
peace. ^ Ex parte JtSia Reed^ iv. 582. ' . 

37. Tnere does not appear to have been given to the Corporation of Washing- 

ton, by any of its charters, or the amendments thereof, any authority 
directly to punish any free person corporally, for the breach of its by- 
laws. It can only impose fines, penalties, and forfeitures, for the violation 
of its ordinances, to be recovered as debts. The only case in which labor 
may be added to imprisonment for the non-payment of a fine, is that of a 
free negro or mulatto who has been convicted of being present at a dis- 
orderly meeting, and who is unable to pay the fine ; for, if he is able to 
pay, it may be recovered by the ordinary process of execution. If unable 
to pay in money, it was intended, by the charter, that he should pay in 
labor ; and he could not be forced to labor unless confined. Hence it 
was provided that he should be confined to labor, instead of a simple im- 
prisonment upon a ca. sa* It was not so much intended as a punishment 
as a means or recoverins the penalty. Ibid. 

38. In all cases of breach of uie by-laws, the prosecution is by action of debt, 

and the judgment can be only for the fine, penalty, or forfeiture. In 
ordinary cases the execution to enforce the payment is a ca. 8a,<,Ji,fa., or 
attachment In the case of the inability of a free negro or mulatto to pay 
the fine for the ofience of disorderly meeting, it may be by commitment 
to labor for a limited time. Hie difference is not in the judgment, but in 
the execution. In all ^ases the prosecution is for the recovery of the 
penalty. A fine or penalty incurred by the breach of a by-law is a debt, 
and recoverable as such. Ibid. 

39. Hie Corporation of Washington has authority, under its charter, to require 

security for good behavior of persons guilty of grossly indecent language 
or behavior, publicly in the streets, and to cause them to be confined to 
labor if they refuse or are unable to give the security required. And 
the justices of the peace, individually, have the authority to require 
the security, and to commit for want of it ; but the indecent language or 
behavior must be public in the streets. That part of the by-law which 
requires security to be eiven by persons guilty of simple ^'profiine or 
inaecent language or behavior," is not warranted by the charter, and is 
void. But so far as it requires security to be given by disorderly persons, 
it is valid. Ibid. 

40. The warrant of commitment should state that the party was required to 

give the security, the amount of the security required, and for what period 
of time ; so that it might appear that the amount and time were reasonable. 
The commitment may be to labor, but not to hard labor. Ibid, 

41. A member of the Board of Aldermen of the cit^r of Washington, is not a 

competent magistrate to convict a person of a violation of tne by-laws of 
the corporation. Hall v. Corporation of Washington^ iv. 722. 

42. A justice of the peace may reject a plea of misnomer in abatement Ibid. 

43. A justice of the peace has jurisdiction of penalties under by-laws, not ex- 

ceeding fifty dollars. Ibid^ 

44. The Corporation of Washington has authority to restrain and prohibit 

gaming in the city. Ibid. 

45. An appeal lies to the Circuit Court of the District of Columbia for Wash- 

ington county, from the judgment of a justice of the peace for the penalty 
of a by-law of the Corporation of Washington, although the amount of 
the penalty be discretionary within certain limits. That discretion does 
not deprive the party of his right of appeal. Corporation of Washington 
y. Eatony iv. 852. 
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46. The power given by (Congress to the Ck»rporatioa of Washington, to pass 

by-laws for the ^vemment of the city, is not a delegation of the power 
of exclusive legislation given to Congress by the Constitution of the 
United States. Ibid. 

47. The power given by the charter ''to prevent and remove nuisances," and 

''to provide for the prevention and extinguishment of fires," authorixed 
the corporation to pass the by-law of March 80, 1813, a^inst any person 
who shall " fire or shoot a gun, pistol, or other fire^mn, \dly, or for sport 
or amusement, within two hundred and fifly yards of any dwelling-house," 
&c. Ibid, 

48. A <7ut tarn action will not lie on the by-law of March. 80, 1818. Ibid. 

49. It IS not necessary that the order for the appeal should be under the corpo- 

rate seal. Ibid. 

50. It is not necessary that the justice who takes cognizance of the case, should 

be one of those to be designated under the sixth section of the by-law of 
November 8, 1880. IbuL 

51. It is not necessary that it should appear upon the proceedings before^die 

justice, that the by-law had been published five dayq in some newspaper 
by authority of the corporation. Ibid. 

52. The ten days' notice required by the seventh section of the Act of Con- 

gress of March 1, 1828, was for the benefit of the appellant, not of the 
appellee. Ibid, 
58. See Co&poratiox or Washikqton. United States v. Gorman, iy. 574. 

54. A keepMBr of a wood-yard in the city of Washington is a retailer within the 

meaning of that clause in the charter which authorizes the corporation 
"to provide for licensing, taxing, and regHlating auctions, retailers, ordi- 
naries, and taverns, hackney-caniages, &c. Corporation of Washington 
y. Casanave, y. 500. 

55. The Corporation of Washington, under the power to restrain and prohibit 

the nightly and other disorderly meetings of slaves, free negroes, and 
mulattoes, has a right to prohibit them to be out after ten o'clock, F. M. 
Jennings y. Corporation of Washington, v. 512. 

56. The Corporation of Washington has power to make a b^-law to prevent 

free colored persons from going at large through the city later tnan ten 
o'clock, P. M., without a pass, &c. Nichols v. Burch et aL v. 558. 

57. The Corporation of Washington has power, under its charter, to prohibit 

ordinary-keepers to sell spirituous uquors to free colored persons. Cor- 
poration of Washington y. Lasky, y. 881. 

CALENDAR MONTHS. 

See Bakk, 7. Union Bank v. Forrest, liL 218. 

CAPIAS. 

1. A capias is the proper process upon an indictment for misdemeanor, found, 
in Alexandria, after a summons to shpw cause why an indictment or in- 
formation should not be filed. United States v. Veitch, i. 81. 

3. Upon surrender of the debtor upon a ca. sa., the Court will not, without 
motion, order him to be committed in execution. Peter y. Suter, i. 811. 

CASE. 

1. A person who has a right to do an act, has a right to use the necessary 

means. Hooe v. TTie Mayor and Commonalty ^Alexandria, i. 98. 

2. In an action upon the case under the Virginia Act of January 25, 1798, 

§ 6, against the master of a vessel, for carrying away the plaintifi^s slave, 
the defendant is not liable unless he knew that the slave was on board. 
Lee v. Lacey, i. 263. 
8. In an action upon the case asainst the owner of a stage-coach, for taking 
away the plaintiff's slave, evidence may be given on the part of the de- 
fendant, that the plaintiff had given the slave a written permission to 
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seek a new master ; and if snch permission be witliout any limitation of 
time or place, the plaintiff cannot recover. Harrison v. Evans, i. 364. 

4. In an action upon tbe case against a deputy postmaster, the instructions 

of the pofttmaster-general may be given in evidence. Dunlop v. Munroef 
i.536. 

5. Deputy postmasters are civilly liable for the acts of their servants and 

clerks ; but the neglect of the servant or clerk cannot be given in evi- 
dence upon a count charging the loss to have been incurred by the 
negleot of the deputy postmaster himself. Ibid, 

6. In a case stated, tne Cfourt cannot infer any fiict, as ihey may upon a 

demurrer to evidence. Bank of Alexandria v. Denedle, ii. 488. 

CASUALTY. 

A casualty happening a^inst the will and without the negligence or other 
default of tne party, is, as to him, an inevitable casualty. Hodgson v. 
jDcar/er,i. 109. 

CERTIORARI. 

1. In forcible entry and detainer, it is not necessary that it should appear, 

upon certiorari, that the inquest was tiJcen on the spot where the force 
was used ; nor that the jurors should appear to be qualified according to 
the requisites of the common law. United States v. Donahoo, i. 474. 

2. In Alexandria county, a certiorari in fi>rcible entry and detainer may be 

issued by one judge in vacation ; and the inquisition may be traversed. 
No plea will be allowed but a traverse of the force, and a possession for 
three years. United States v. Browning, i. 500. 

3. A certiorari will lie from the Circuit Court, D. C, to a justice of the peace 

who is proceeding in a case in which he has no jurisdiction. It will issue 
upon the affidavit of the defendant It is the proper writ where a jus- 
tice of the peace usurps a jurisdiction which belongs exclusively to this 
Court If the justice has no jurisdiction in the case, his proceedings are 
absolutely void ; and this Court will proceed to try the cause according 
to law. Kennedy v. Gorman, iv. 347. 

4. A cer/ioran will not lie to. bring up the proceedings of justices of the 

peace, under the Maxyland statute of 1793, c. 43, against tenants holding 
over. Lenox v. ArgueUes, iv. 477. 

5. Upon the return of a certiorari, it appeared that a justice of the peace in 

Georgetown, D. C, had rendered judgment for the penalty of $20 for 
selling a lottery-ticket without a license from the Corporation of George- 
town ; this Court decided that if the business of selling lottery-tickets 
was lawful, the corporation had no power to restrain it ; if unlawful, no 
power to license it NichoUs v. Corporation of Genrgetoum, iv. 576. 

6. Tne Circuit Court, District of Coluinbia, has jurisdiction to issue a certio- 

rari to a justice of the peace in a case of forcible entry and detainer ; 
and in vacation the writ may be ordered by one of the judges. Bond 
and security must be given for costs. 
An inquisition describing the property as ^'one tenement or storehouse 
with the appurtenances in the county aforesaid," is too vague and un- 
certaun, and will be quashed. Holntead v. Smith, v. 343. 

7. A certiorari does not He to a justice of the peace in a case of which he 

has jurisdiction. Homans v. Moore, v. 505. 

8. A plaintiff may relinijuish interest upon an open account, and bring his 

action for the principal sum only, before a justice of the peace, if the 
principal does not exceed $50, although, with interest, the debt would 
exceed that sum. Ibid. 

7» 
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CHALLENGE. 

1. Feremptoiy challenge is allowed only in capital cases in Alexandria. Uhir 

ted Slates v. Carrigo, i. 49. 

2. The Court will not ask a juror before he is sworn, whether he has formed 

and delivered any opinion as to the case ; but will leave the party to his 
challenge for favor. United States v. JoJmson, i. 371. 

3. In nuinslaughter a peremptory challenge is allowed under the Virginia 

law. United States v. MeLauaUin^ i. 444. 

4. It is not a principal cause of challen^, that the juror has had conversa- 

tions with some of the parties ; but it is evidence for the consideration of 
triors upon a challenge for favor. Young v. Marine Ins. Co. i. 452. 

5. If, afler eight jurors have been sworn, the defendant challenge one for 

favor, the challenge shall be tried by the jurors already sworn. Negro 
Reuben v. Bridges^ L 477. 

6. A juror shall not be examined on oath as to his religious opinions on the 

subject of slavery ; nor wlU the Court, upon a challenge for fiivor, suffer 
evidence to be given to the triors, as to the prevailing opinion of indi- 
viduals of the religious sect to which the juror belongs. Ibid. 

7. Peremptory challenge is not allowed in cases of larceny in Washington 

county. United States v. McPherson, i. 5 1 7 . 

8. The two jurors first sworn in a cause, are the proper triors of a challenge 

for favor. Joice v. Alexander, L 528. 

9. Hie' Court will not permit counsel to argue to the triors upon a challenge 

for &vor. Ibid. 

10. The chaUlenged juror cannot be examined as a witness to llie triors. 

Ibid. 

1 1. In all cases of felony, by the laws of Virginia, the prisoner is entitled to a 

peremptory challenge of twenty jurors. United States v. Broumng, L 
330. 

12. Peremptory challenge is not allowed, in Washington, in cases of horse- 

stealing. United States v. TomSy i. 607. 

13. Alienage is not a cause of challenge of a juror. AHma Queen v. Hepburn, 

ii. 8. 

14. Challenge for favor is to be tried by the two jurors first sworn in the cause. 

Ibid. 

15. Peremptory challenge is allowed in manslaughter. United States v. CVtzi^, 

ii. 86. 

16. Peremptory challenge is not allowed, except in capital cases. United States 

v. SmUhers, ii. 38. 

1 7. In Alexandria county, peremptory challenge is allowed in larceny. United 

States V. Negro Peter, u. 98 ; United States v. Gee, iL 163. 

18. Peremptory challenge is allowed in bigamy in Alexandria. United States 

Y. Lambert, ii. 187. 

19. Peremptonr challenge is allowed in Alexandria for counterfeiting bank- 

notes. United States v. Woods, li. 164. 

20. Peremptory challenge allowed where the punishment may be death. Uni- 

ted :&Ues V. Black, iL 1 95. 

21. Peremptory challenge not allowed in Washington in horse-stealing. Uni- 

ted States V. Krouse, ii. 252. 

22. PeremptoiT challenge, in cases for freedom, in Washington. Negro Ma- 

tilda V. Mason, ii. 343. 

23. It is a good cause of challenge for favor, that the juror is a quaker, and 

has conscientious scruples as to the lawfulness of taking away human life 
for any offence. United States v. Betsy Ware, ii. 477. 

24. Upon an indictment for unlawfully carrying a challenge to fight a duel, a 

scienter must be proved. United States v. Skackelford, iiL 1 78. 

25. It is no legal objection to a juror, that he had been one of the jurors in 
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another cause aeaiiist the same defendant for a different offence ; and it 
seems that the Court has no authority to order talesmen to be sworn until 
the regular panel has been exhausted ; and the names of all the attend- 
ing jurors mil be put into the box, and twelve drawn by lot from the 
box by the clerk. United States y. Watians, iii. 441. 
26. The iuror when called up to be sworn, ma;^ be asked whether he has ** formed 
and expressed an opinion as to the guilt or innocence of the defendant 
upon the indictment in this case ; " and before Ihe question is put, the 
indictment may be read by the clerk in the hearing of all the jurors 
attending the Uourt If the question be answered in the negative, the 
juror may still be challenged for cause ; and if challenged for favor, the 
challenge will be tried by two jurors, appointed by the Uourt, who are to 
be sworn upon each challenge ; and if they cannot agree, the challenge 
b not supported, and the juror must be sworn. Ibid. 
i7. After a juror is sworn he cannot be challenged, and the Court cannot dis- 
charge him without the consent of the piurties, although he should state 
to the Couii, matters which would be proper evidence upon a challenge 
for favor. Ibid* 

28. When a tales is returned, the parties have a right to challenge any of the 

original panel already sworn in chief, but it must be for a cause arising 
after the juror was sworn. Ibid. 

29. Peremptory challenge allowed upon an indictment for stealing a slave in 

Alexandria, D. C. United States v. Summersj iv. 834. 
80. A peremptory challenge is not allowed in arson. United States v. Henry 
H. WhUe^y. 78. 

CHANCELLOR OF MARYLAND. 

1. On the 26th of October, 1801, after Congress had, by the Act of Febru- 

ary 27th, 1801, exercised exclusive le^lation over the District of Colum- 
bia, the Chancellor of Maryland had jurisdiction to decree a conveyance, 
by an infant, of lands in tliat district, in pursuance of a contract made 
by the ancestor of the infant ; the suit for a specific performance having 
been commenced before Congress had exercised such exclusive legisla- 
tion. Bank of the United States v. Van Ness, v. 294. 

2. The Chancellor of Maryland, on the 26th of October, 1801, decreed that 

the infant, Marcia Bums, should, in a certain event, by W. M. D., her 
guardian ad litem, convey to I. P. V., the purchaser, the property in 
question: Upon the happeninff of the event, a deed purporting to be 
from the in&nt by her guardian, and concluding thus: "In witness 
whereof the said Marcia, by W. M. D., her guarman in this case, hath 
hereunto set her hand and seal, the day and year before mentioned," was 
signed by the said W. M. D. guardian of the said Marcia Bums, and 
sealed with his seaL The commissioner who took the acknowledgment, 
certified that the said W. M. D. acknowledged the instrument to ^ " his 
act and deed, as guardian as aforesaid, ana thereby the act and deed of 
the said Marcia. Hdd, that this deed, thus signed, sealed, delivered, . 
acknowledged, and duly recorded, was a good and sufficient execution 
of the decree ; and a good deed to pass the land to the purchaser ; and 
. that if it be not, yet, by the Act of Maryland, 1785, c. 73, § 14, the 
decree itself stands as a conveyance. Ibid, 

CHANCERY. 

1. It is not necessary to give notice of an application for an injunction. Love 

y. FendaU, 1 84. 

2. An answer in chancery is not sufficiently authenticated, unless the author- 

ity of the justice of'^the peace before whom it was sworn, be shown. 
Addison y. Duckett^ L 849. 
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8. In a chanceiy attacliment, if the embpoena be served on the principal, 
there must still be an affidavit of non-residence, and an order of pabli-* 
cation according to the Virginia law. Dean v. Legg et al. i. 392. 

4. A material amendment of a bill, after answer, most be on payment of all 

costs, including a solicitor's fee. Wailace ▼. Taylor, L 898. 

5. At the hearing of a cause in chancery, the Court will not receive viva voce 

testimony, unless to prove exhibits. Debutts v. Bacon, i. 569. 

CHANGE OF VENUE. 

The Court refused to rescind the order for change of venue, on account of 
insufficiency of the affidavits upon which it was granted. Kounsalaer v. 
Clarke, iv. 98. 

CHARITABLE USES. 

1. A devise in trust to lay out $200 a year in wood, meal, and clothing, to be 
distributed among the poor and necessitous widows and orphans within 
the corporation of Georgetown, is void for uncertainty. Barnes t. 
Barnes, iii. 269. 

3. The statutes of mortmain are in fince in Maryland, but the statute of 
charitable uses, is not, and was not when the county of Washington was 
separated from the State of Maryland. Ibid. 

8. If either the object of the legacy, or the person of the legatee, or cesttd que 
trust, be so uncertain that no one can snow a title to claim the legacy, or 
to enforce the ezcbution of the trust, the legacy and the trust are void, 
even in case of an executory devise. If it be an executed, not an exe- 
cutory, devise, it is void if there be no |>er8on competent to take at the 
death of the testator. An executory devise is void if it be not necessarily 
to be executed within a life in bemg at the death of the testator, or 
within twenty-one years thereafter. Ibid. 

CHARTER-PARTY. 
1. A clause in a charter-party, that ** during obstruction of the navigation by 
ice, the lav days are not to be counted," applies to such obstruction as 
prevents the lading of the vessel, as well as to such as prevents her going 
to sea. Ladd v. Wilson, i. 298. 

3. In a charter-party, the words, ** charter and to freight lot " do not imply 

a covenant, in law, that the vessel is or shall be seaworthy. Bowie if 
Kurtz V. Wheelwright, ii. 167. 
8. See Affidavit, 12. Winter v. Simonton, ii. 685. * 

4. In an action of covenant, by two survivors, upon a charter-party made with 

three persons, the declaration should state the death of one and aver that 
the defendant had not paid the money to the three, nor to either of them. 
Winter et al. y. Simonton, iii. 62. 

5. An agreement to hire a vessel, ''from Bath to Havana and from thence to 

Mobile or elsewhere, in any legal trade for the space of twelve months, 
at and after the rate of $425 a month ; $600 to be paid on the arrival of 
the bri^ at Havana," the owners covenanting " that the said brig shall be 
tight, stiff, staunch, and strong, and well victualled and manned at their 
own expense, during that period, the dangers of the sea only excepted," 
the hirer paying "afl port-chaiges and pilotage," at every place to whicJi 
she may go; is not a contract of freight 
With regard to the destination and loading of the vessel, the fairer is owner 
pro hac vice. The general owner is not bound to see that the master 
performs the voyages indicated by the hirer ; the master and mariners 
oeing, in that respect, subject to the order and control of the hirer. Id. 
104. 

6. In an action for the hire of a vessel according to the tenns of a sealed 
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aereement, the defendant, hj pleading, that he had paid to the plaintiffs 
aB and erery rach sonu of money as were become due and payable from 
the said defendant, according to the tenor and effect of the said articles 
. of agreement," assomes upon himself the burden of proving that he had 
paid the hire of the vessel for the time and at the rate stated in the decla- 
ration, and the plaintiffs are not bound'to prove any of the iacts. therein 
charged. Ibid, 

CBnEAT. 

1. Upon conviction of cheating at cards, in Alexandria, the jury will assess 

the fine at five times the value lost, and the Court will add imprisonment. 
United States v. Bascadorey iL 25. 

2. The Court refused to quash an indictment for a conspiracy to cheat, by 

selling a free negro as a slave. UnUed States v. Spalding et al. iv. 616. 

CHESAPEAKE AND OHIO CANAL. 

1. The instalments due by the subscribers to the Chesapeake and Ohio Canal 

Company, may be recovered, on motion, with costs. Chesapeake and 
Ohio Canal Company v. Poor, iii. 598. 

2. To condemn the land of an individual for the use of the Chesapeake and 

Ohio Canal Company, is to take private property for public use. Chesa' 
P^ohe and Ohio Carud Company v. Key, liL 599. 

3. Tne damages assessed by the jury must be considered as the "just compen- 

sation " required by the amendment of the Constitution, which forbids 
the taking of private property for public use without just compensation. 
, That compensation must oe just toward the public, as well as just toward 
the individual whose property is taken. Ihid, 

4. The charter, granted by Virginia, having been ratified and confirmed by 

Congress, became as much an Act of Congress, so far as it is applicable 
to the District of Columbia, as if it had been re-enacted wiUi such modifi- 
cations as might be necessary to fit it for use in the district. Ibid, 

5. The power to teke private property for public use, upon just compensation, 

is not a power in derogation of common right. AU property is held sub- 
ject to tnat power ; and the right thus to take private property for public 
use is OB much common right as is that of the mdividual. Hie canal is a 
great highway, and all lands are held subject to the right of the public to 
make a highway through them. Ibid, 

6. The charter should be so construed as to cany into effect the will of 

the legislature. The words "from" and "at" do not always ez- 
dnde tbe place to which they refer. The beginning of the eastern section 
of the canal is not precisely fixed by the charter, but is left to the discre- 
tion of the company, with this limitation only, that it should be in the 
IKstrict of Colunibia and upon tide-water. Ibid. 

7. A certain day must be fixed, in the warrant, for the meeting of the jury 

upon the land, and the want thereof is fittal to the inquisition. Ibid, 

8. It is not necessary that an inquisition taken under the charter of the Chesa- 

peake and Ohio Canal Company should contain the naihes of such jurors 
as were summoned, but not sworn. Chesapeake and Ohio Canal Com' 
pny V. Binney, iv. 68. 

9. The land condemned is snfiiciently described by reference to the descrip- 

tion in the warrant Ibid, 

10. Where sevend warrants have been issued and returned with inquisitions 

for condemning land, and each inquisition refers to the warrant returned 
therewith, it is competent to prove, by parol, which warrant is applicable 
to each inquisition. Chesapeake and. Ohio Canal Company v. Unum 
Banky iv. 75. 

11. The jury ought to ascertain and describe the bounds of the land by them 
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valued, and the quality and duration of the interest and estate in the 

same. Ibid. 
12. The Canal Company is the sole ju(^ what interest in the land will be 

necessary for tneir operations ; and the jury are to value such interest 

as the company shall require. Ibid. 
IS. The charter does not require notice to the party where lands are sought to 

be condemned, and therefore the inquisition need not state that such 

notice has been given ; but it ought, in fact, to be given, if the party be, 

at the time, in the county. Ibid. 

14. It is not necessary ihat the inquisition should state the value of the land 

separately from die damaees. The benefit to the owner may as well be 
set off against the value of the land as a^inst the damages. Ibid, 

15. Qucere, whether it be necessarv that the jury should ascertain the bounds 

of the land upon the land itself by metes and bounds ? Ibid. 

16. In authorizing the condemnation of lands for a highway, the United States 

only claim to exercise the power which belongs to every sovereign, to 
appropriate private property to public use. Ibid* 

17. An inquisition condemning more bnd than can be reasonably required for 

the use of the company; or if the bounds are not ascertained with cer- 
tainty, will be set aside by the Court. Chesapeake and Ohio Canal 
Company v. Mason, iv. 1^3. 

18. The ori^nal subscribers to the Chesapeake and Ohio Canal Company are 

bound Dy the alterations of the charter made by subsequent acts of legis- 
lation with the consent of the corporation. Chesapeake and Ohio Canal 
Company v. Robertson, iv. 291. 

19. If a contract with the Chesapeake and Ohio Canal Company be declared 

by them " abandoned " for non-compliance with the terms thereof, ac- 
cording to a right reserved to ihe company, by the contract, the contract- 
ors do not thereby forfeit the money tney have earned up to the time of 
abandonment, except the twenty per cent, reserved as security for the 
execution of the work contracted tor ; although by the terms of the con- 
tract, upon the contract being declared " abandoned " it was agreed that 
the company should be exonerated from every obligation thence arising ; 
and that the reserved percentage on the contract price should become 
the property of the company to indemnify them for such " breach of 
contract" Miller et al. v. Frink et al. iv. 451. 

20. See Attachment, 8. Davidson v. Donovan, iv. 578. 

21. Under the contract between the plaintiff and the Chesapeake and Ohio 

Canal Company the final estimate by the engineer of the amount and 
value of the work done by the contractor was to be conclusive unless 
objected to within twenty days. The plaintiff within the twenty days, 
objected to the estimate as to price, but not as to the quantity of woric 
done. Held, that he cannot after the twenty days, object to the estimate 
as to the quantity of the work done. It is conclusive between the 
parties. Carothers y. Chesapeake and Ohio Canal Company, iv. 698. 

22. The lots in the cit^ of Washington lying on Rock Creek are entitled to the 

water privilege in front of diem, althoush separated from them by a 
public street, unless the bank of the creek Ties between the street and the 
creek. And the owner of the lots is entitled to the condemnation-money 
awarded for the water privilege in front of them, condenmed for the use 
of the Chesapeake and Ohio Canal Company. Chesapeake and Ohio 
Canal Company v. Union Bank, v. 509. 

CIRCULATING MEDIUM. 

If the president of the *' Independent Manufacturing Company of Balti- 
more," passed away the notes of that company for the purpose of putting 
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them into circulation as ^ current circulating medium, and not for goods 
and lor the use of the company in the ordinary course of their busmess, 
with a yiew to jlefraud or injure any person, he was guilty of an in- 
dictable offence. United States v. Ray^ li. 141. 

CITY LOTS. 

See Alleys. Brent v. Smith, v. 672. 

crry surveyor. 

It is the duty of the Surveyor of the city of Washington to attend when re- 
quested, and examine the foundation or walls of any house to be erected 
when the same shall be level with the street, or surface of the ground, 
for the purpose of adjusting the line of the front of such building to the 
line of the street, and correctly placing the party wall on the line of 
division between that and the acyoining lot ; and his certificate is evi- 
dence, and binding on the parties interested ; but it is not necessary to 
the plaintiff's risht of action for half the value of the wall, that it should 
have been so adjusted by the surveyor; or that the walls should be of 
the thickness required by the third article of the commissioners' regula- 
tions of the 20th of July, 1795. 

The value of half of the wall may be recovered in an action upon the case 
in assumpsit Miller fv. Elliot, v. 548. 

CLERKS. 

1. Clerks in the public offices will not be compelled to' serve as jurors. General 

Ride, 1. 130, 147. 

2. The clerk of this Court for the county of Alexandria, may have an attach- 

ment for non-payment of his fees. Lee v. Patterson, ii. 199. 

3. The clerk of this Court is not liable for the honest error of judgment of his 

deputy, if the deputy was a person of ^ood understanding and correct 
demeanor, and capable of penorming with propriety and correctness tiie 
duties of a deputy clerk; and if the defendant has been guilty of no negli- 
gence in superintending his deputy in the discharge of the duties of nis 
office. Patons Sf Butcher v. Lee, ii. 646. 

4. The clerks employed in the offices of the several departments of the govern- 

ment are not liable to militia duty. Ez parte W, S Smith, ii. 69S. 

5. If a case be set for hearing as to some of tne defendants, and, as to them, 

brought upon the Court's docket, ^nd continued at the rules as to the 
other defendants, who are absent, and have not answered, the clerk has a 
right to charge his fees for the continuances at the rules. Ex parte E. J. 
jLcc,iv. 197. 

COLLECTOR. 

1. The collector of city taxes, who was appointed and gave bond in June, 

1816, and resigned in October, 1816, was liable, upon that bond, for all 
collections of taxes made by him after the date of the bond, and before 
his resi^ation, although such collection consisted of arrearages of taxes 
due in former years. Corporation of Washington v. Walker, li. 293. 

2. If the administrator of a surety in a collector's bond, pay away the assets of 

his intestate in discharge of the debts of the intest^, before notice of the 
claim of the United States ; such payment is not a devastavit. United 
States V. Ricketfs Administrator, ii. 553. 

3. The United States, in an action upon a collector's bond, cannot obtain 

judgment against the surety for more than the penalty of the bond. Ibid. 

COMMITMENT. 
1. A warrant of commitment should state probable causoi supported by oath 
or affirmation. Ex parte Burford, i. 276. 
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2. Upon surrender of a debtor on a ca. m., tl^e Court will not, without motion, 

order him to be committed in execution. P^er y. SiUer, i. 311. 

3. If a person be arrested on a bench-warrant for treason, the Court will com- 

mit him to prison without stating when or where he is to answer for the 
offence. United States y. BoUman et aL i. 373. 

4. Upon a motion to commit for trial for treason, the party accused may be 

heard hy counsel. Ibid. 

5. A warrant of commitment must state probable cause, supported by oath or 

affirmation; must be under seal; and must limit the term of miprison- 
ment. Ex parte Sprout and Bailey, i. 424. 

6. Qucere, whether the authority to commit a seaman for deserting his ship, 

be not limited to a justice of the peace ? Ibid^ 

7. Upon an attachment for contempt, the marshal cannot detain the party 

after the return-day of the attachment, unless by an order of commitment 
by the Court Ex parte Burford, i. 456. 

8. A justice of the peace cannot discharge a prisoner committed for trial for 

felony. United States y. Faw, i. 486. 

9. A commitment, not stating on its' face any offence, is not eyidence of a 

commitment for felony, although written on the back of a warrant of 
arrest charing a felony, but not referring to it. United States y. Addi- 
son Brown, ly. BBS. ^ 

10. No person can be detained upon a commitment which does not show suffi- 
cient cause upon its &ce. Ex parte Thomas Williams, iv. 343. 

COMMON CARRIER. 

If the consignee of property, sent by a common carrier, demand and receiye 
it before it reach its ultimate destination, he is liable for the full freight. 
Violett y. Stetiinius, y. 559. 

COMMON SCOLD. 

1. An indictment, charing the defendant with being a common slanderer, or 

common brawler, is not sufficient ; it should charge the defendant as a 
common scold, or common barrator, in technical language, these beinv 
the only indictable offences of that class. United States y. Ann RoyaU, 
iii. 618. 

2. Upon the trial, on an indictment for being a common scold, pSirticular 

instances of scolding may be giyen in eyidence. After conyiction as a 
common scold, the Court will order the defendant, if in Court, to giye 
security for her appearance in Court from day to day, to hear the judg- 
ment of the Court, and in the mean time to be of good behayior. 
The law against a common scold, as being a common nuisance, is not obso- 
lete, although the punishment by " ducking " may be. It is still punish- 
able as a nuisance, at common law, by fine and imprisonment. Ang&T is 
not a necessary ingredient in scolding. Id. 620. 

COMPENSATION. 

See Agent, 1. United States v. Nourse, iy. 151. 

CONFESSION. 

1. The jury must belieye or reject the whole of the prisoner's confe38ion. 

United States y. Barlow, i. 94. 

2. A confession upon oath before a magistrate cannot be giyen in eyidence 

against the prisoner. United States y. Duffy, i. 164. 
8. The admissions of one of seyeral underwriters upon the same policy cannot 
be given in eyidence against another underwriter, nor can the aomisfflons 
of a committee of the company not authorized by the articles of associa- 
tion to make admissions. Lambert y. Smith, i. 361. 
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4. A confeaiion made under the impulse of fear, or promise of favor, is not 

evidence ; but facts discovered in consequence of such confession, are 
evidence. United Slates v. Hunter, L 8 1 7. 

5. The confession of a prisoner, taken on oath, cannot be used against him on 

his trial United States v. Bascadare, ii. 80. 

6. The prisoner's confession, made under the influence of hope or fear, cannot 

be ^ven in evidence against him. United States v. Pocklingtoti, ii. 298 ; 
United States v. Negro CharleSj ii. 75. 

7. Subsequent confessions, after having confessed under the influence of hope 

or fear, cannot be given in evidence. United States v. Negro Charles, 
ii. 75. 

8. Grand jurors may testify as to the confessions made by the prisoner before 

them on oath, when under examination as a witness against another per- 
son. Ibid. 

9. In treason, the confession of the prisoner that he did the overt act charged, 

cannot be given in evidence against him on his trial United States v. 
Lee, ii. 104. 

10. The makine of a promissory not^ can be proved only by the subscribing 

witness, if there be one. Evidence of the confession of the maker tliat 
he owes part of it, is not sufficient on the money counts. Turner v. Green 
Sf Johnson, ii. 202. 

11. Although a confession, made under a promise of favor, is not, of itself, evi- 

dence agiunst the prisoner; yet, the fact that the prisoner went to the 
place where the property was secreted, and identified it, is evidence against 
him. United Stales v. Negro Richard, ii. 489. 

12. If a person, •arrested for larceny, makes a confession to the officer, as to 

that larceny, under a promise by the officer to do what he could for him, 
if he would tell where the stolen ^oods were ; and afterward, before the 
ma^strate,^ without any new promise, or threat, or question, make a con- 
fession of a diflerent larceny, such latter confession is admissible evidence 
acainst the party, upon his trial for such latter larceny. United Stales v. 
Kurtz et al iv. 682. 
18. The whole confession must be given in evidence, if any part is given ; but 
the jury have a right to judge for themselves of the truth thereof, or of 
any part of it Imited Stales v. Negro Ralph Prior, v. 87. 

CONFLICT OF LAWS. 

The laws of Virginia, in the county of Alexandria, are to be considered, 
with respect to the laws of the United States, as common law ; that is, 
not repealed without negative words, or other and repugnant provisions 
upon uie same subject Q^cere f Sutton v. Mandeviue, i. 1 15. 

CONSIDERATION. 

1. The promise of a feme covert is void, and her subsequent promise when 

sole^ without a new consideration, is also void. Watson v. Durdap, ii. 14. 

2. A promise in writing, without consideration, is void.^ lUd. 

8. The burden of proof of want of consideration of a written promise, is on the 
defendant Ibid. 

4. The pUuntifl* cannot give evidence of a consideration ^fierent from that 

laid in the declaration. Ibid, 

5. A covenant iipon an unlawful consideration will not support an action. 

Hdmead v. Maddux, il 161. 

6. A note given for a ticket in a prohibited lottery will not maintain an action. 

Hawkins v. Cox, ii. 173 ; Thompson v. MiUigan, ii. 207. 

7. A note given for the assignment of an apprentice, is void. Walker v. John- 

son, iL 308. 

VOL. VI. 8 
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8. A covenant to convey land, is a good consideration of a note given for the 

purchase-money ; and it is no defence at law that the vendor failed to 
convey according to his covenant Holy et cd, v. Rhodes, ii. 245 ; Lane 
V. Dyer, ii. 349. 

9. The feeding and training of a race-horse is not an immoral consideration, 

and will support an assumpsit to pay for the same. Maddox v. Thornton, 
ii. 260. 

10. If a deed be made for a valuable consideration, it is competent for a person 

claiming under it to show a money consideration. Munro v. Robertson, 
ii. 262. 

11. See Baron and Feme, S. Bank of the United States v. Lee, v. 319. 

12. A woman who keeps prosUtutes for gain cannot recover in an action against 

them for board and lodging. Mackhee v. Griffith, ii. 336. 

13. A partial failure of consideration is no defence to an action by the payee 

against the maker of a promissory note. Varnum v. Mauro, ii. 425; 
Boone v. Queen, Id, B71. 

14. Forbearance, at the request of one partner, to arrest the other partner for 

a partnership debt, is a good consideration of a promise to pay. Rice v. 
Barry, ii. 447. 

CONSIGNEE. 

1. When bills are drawn upon a consignee on a shipment of tobacco, he has 

no right to hold up the tobacco after the time of payment of the bills 
without orders, but should sell to meet the payment of die bills. Potts v. 
Finlay et al. i. 514. 

2. The master of a vessel, who is also consignee of the cargq, has, thereby, the 

authority of supercargo during the voyage. Smedley v. Yeaton, iii. 181. 

CONSOLIDATION. 

1. The Court will not order actions to be consolidated. Bank of Alexandria 

V. Young, i. 458. 

2. If the wnt be issued against two defendants, and one only be taken on the 

first writ, and the ouer be i^erward taken on an alias orpluries, the 
cause against the defendant first taken will be consolidated with that 
against the other defendant ; although there may have been an intermis- 
sion of a term between the issuing of the first and second or other writ. 
Smith v. Woodward Sf Yerby, ii. 226. 

3. In an action against two defendants, if one be taken and issue be joined, 

and plea waived and judgment confessed against him after the other has 
been taken, and before the cause is at issue against him; the first judg- 
ment ma^ be set aside for irregularity, and the two causes consoliaated, 
and the issues be made up and set for trial. Wilson v. Hyer et al. ii. 
633. 

CONSPIRACY. 

1. In an action upon the case for maliciously conspiring to deprive the plain- 

tiffs of their slave, it is necessary for them to prove malice in the defend- 
ant ; and it is competent for the defendant to show probable cause, and 
the want of malice. Lewis et al, v. Spalding, ii. 68. 

2. See Cheat. United States v. Spalding et al. iv. 616. 

3. The tame and place of conspiracy must be stated in the indictment. Uni- 

ted States V, Soper et al, iv. 623. 

CONSTABLE. 

1. A constable may be suspended from office, upon affidavit, without a rule to 

show cause. Bowling's case, i. 39. ^ 

2. A constable of the county of Washington, residing in Georgetown, is ** a 

constable of the town of Georgetown and precincts," within the meaning 
of the by-law concerning hogs. Holmead v. Fox, i. 138. 
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3. An indictment mxy be sustained against a constable for acting as such 

without giving bond. United States y. Evans, i. 149. 

4. The constable is not entitled to any fee for returning an execution not 

served. United States v. Little, i. 4 1 1 . 

5. U^n a rule on a constable to show cause why he should not be removed 

from office, **for extortion under color of his office," it is not necessary 
that there should be any specification of the particular facts relied upon. 
Jones V. Woodroe fr Neale, i. 465. 

6. In a prosecution against a constable for wantonly sacrificing property taken 

in execution, the jury cannot find him guilty, unless his motive was cor- 
rupt. United States v. Bill, ii. 202. 

7. A constable is not justified in breaking into a dwelling-house, by a warrant 

of a justice of the |>eace to search for goods clandestinely removed by a 
tenant to deprive his landlord of his remedy by distress for rent. Wells 
v. Hubbard, li. 292. 

8. A constable, in levying a distress for rent in the county of Alexandria, 

D. C, is not actine in the discharge of his official duty as constable, and 
can justify himself by those acts only which would have justified the 
landlord himself if he had been personally distrained. United States v. 
Elizabeth WUliams, ii. 438. 

9. A constable's official bond is not vacated, or rendered void by his tempo- 

rary removal from office, but covers his official conduct after his rem- 
statement in office, as well as before the suspension of his functions. 
United States v. Bill, ii. 518. 

10. The sureties in a constable's bond, are not liable for money collected by 

him withodt legal process. United Slates v. Cranston, iii. 289. 

11. In debt upon a constable's bond, for not conveying to the plaintiff pro- 

perty alleged to have been sold to him by the defendant under a fieri 
facias, the breach is defective in not stating that the execution was levied 
on the pro^rty, and that the lots were the property of the defendant in 
the execution ; and in not describing the property with sufficient cer- 
tainty ; and is bad in averring an alternative breach. Hazel v. Waters, 
m. 420. 
13. Quasre, whether a constable who sells real estate under a fieri facias, is 
bound to give a deed to the purchasers, and whether the return of the 
officer is traversable ? Ibid. 

13. See Arrest, 2. United States v. Goure, iv. 488. 

14. A constable having a warrant to arrest a man on a charge of forgery, 

seized and searched his trunk; and finding therein articles which he sus- 
pected were stolen, took them into his custody. Held, that they were 
not, thereby in the custody of the law, but might be replevied. Brent 
v.Becik,y.461. 

CONTEMPT. 

1. It is a contempt of court in a witness to refuse to answer; proper questions 

before the grand jury, for which he may be fined, and required to give 
security for his good behavior. United States v. Caton, i. 150. 

2. Attachment of contempt for disobeying an injunction. Munroe v. Hark- 

ness, i. 157 ; Munroe v. Bradley, i. 158. 

3. An indictment for usine contemptuous langua^ to a magistrate in the 

exercise of his office, should set forth the words spoken, and the day and 
month ; and that the ma^strate was in the discharge of his official func- 
tions. United States v. Beale, iv. 313. 

4. See Attachment, 10, 11. Thornton v. Davis, iv. 500. 

5. It is a contempt of court, punishable under the Act of Congress of March 

2d, 1831, ** declaratory of the law concerning contempts of Court," to 
call another a liar openly in the presence of the Court, while in session ^ 
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and in the hearing of the officers of the court ; and an assault and bat- 
tery committed in the hall of entrance into the court-room, separated 
from it only by a door without panels and covered with cloth, was either 
in the presence of the Court, or so near thereto as to obstruct the admi- 
nistration of justice. United States v. Emerson^ iv. 188. 
6. See United States t. Devaughan, iii. 84 ; United States t. Louisa Carter^ iii. 
423. 

CONTINUANCE. 

1. Attachment for non-payment of the costs of a continuance, will not be 

granted against a defendant, against whom final judgment in the cause 
has been rendered. McGiU y. Sheehee^ i. 62. 

2. If the cause has been standing five terms without issue or rule to plead, the 

Court will continue it at the motion of the defendant Morgan v. Voss, i. 
109. 
8. The Court will not continue a cause for the plaintiff, because he cannot 
find out the place of residence of his witness. Smith ▼. Potts, i. 1 28. 

4. If a party has nad no opportunity to cross-examine a witness whose depo- 

sition has been taken under the Act of Congress, the Court will continue 
the cause. Dade t. Young, i. 123. 

5. If by an amendment the nature of the action be changed, the Court will 

continue the cause, even at the fifth term. Schnertzeil t. PurceU, L 
246. 

6. When there is a rule to employ new counsel, the cause may be continued 

after the fif^h t^rm, notwithstanding the Maryland Acts, Noyember, 1787, 
c. 9, and 1 721 , c. 14. Fenwieh v. Brent, i. 280. 

7. Counter affidavits cannot be read on a motion for continuance of the cause. 

Manning y.Jamesson et al. i. 285. 

8. Supplemental affidavits will not be received upon a motion to continue the 

cause. Norwood v. Sutton, i. 327. 

9. The defendant is not, of course, entitled to a continuance of the cause, 

upon the de^th of the plaintiff. Alexander y. Patton, i. 888. 

10. When depositions have been taken by one party without notice to the 

other, the cause may be continued. Strass v. Marine Ins, Co, i. 848. 

11. If the blanks in the declaration have been filled up at the trial term, and 

the defendant pleads, with the knowledge that tney have been so filled 
up, it is not a ground for the continuance of the cause. Lambert r. Smith, 
i.847. 
13. If the writ of inquiry be set aside at the trial term, the pliuntiff is entitled 
to a continuance of the cause at the defendant's costs. Beck y. Jones, i. 
847. 

13. The costs of a continuance await the event of the cause, unless there be 

a special order to the contrary. An attachment will not lie for the non- 
payment of the costs of a continuance until afler a rule to show cause ; 
nor unless there has been a personal service of the order of the Court to 
pay the costs ; nor unless tne bill of costs state the particular items. 
jDyson v. White, i. 859. 

14. An affidavit is not necessary to continue a negro petition at the first term. 

Negro Ben v. Scott, i. 365. 

15. A replication after the rule-day, entitles the defendant to a continuance. 

Veatch V. Harbaugh, i. 402. 

16. Tlie Court will not continue the cause for the defendant, on the ground 

that his receipts are mislaid, unless the affidavit shall state the amounts 
and dates of the receipts, so that the plaintiff may admit or deny them ; 
nor unless it shall state circumstances by which tibe Court caa. judge 
whether reasonable diUgence has been used in searching for them. Hyde 
v. lAverse, i. 408. 
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17. If the principal come in and give special bail, and set aside the plea 

pleaded hy the appearance bau, the plaintiff is entitled to a continuance 
of the cause. Wtse t. Groverman, i. 418. 

18. The Court wOl not continue a suit at law at the motion of the defendant, 

on the ground that the plaintiff has not answered a bill for discovery, if 
the bill seek relief also. Bennet v. Wilson, i. 446. 

19. The Court will not, on motion of the defendant, continue a cause because 

the costs of a non-pros, have not l^en paid. Wheaton v. Love, i. 451. 

20. The Court will not continue a prosecution for larceny, on the ground of 

the absence of a witness who could testify that he heard anoUier man 
confess that he had stolen the goods. Untied States v. Toms, i. 607. 

21. If, upon the motion for the continuance of a cause upon affidavit that a 

material witness is absent, the opposite party, to prevent the continuance, 
admits that the absent witness, if present, would testiiy as stated in the 
affidavit, he is not thereby precluded from offering evidence, at the trial, 
to disprove or exphun away the force of the testimony which he had 
admitted that the witness would give. Besior v. Sardo, ii. 260. 

22. If notice of a motion for an order to produce books and papers, at the 

trial, be not given until the cause is called for trial at the last calling of 
the docket, the Court will continue the cause until the next term. Bank 
of the United States v. Kurtz, ii. 342. 

23. In an affidavit for the continuance of a cause, on account of the absence of 

a witness, it is not necessary to state the particular circumstances of dili- 
gence used by the party to obtain the testimony of such witness. Ihey 
may be proved ore tenus, Higgs v. Heugh, iii. 142. 

24. When a juror is withdrawn upon the motion of the plaintiff, and b^ the 

consent of the defendant who elects a continuance or the cause, he is not 
entitled to costs also. Macomber v. Clarke, iii. 847. 

25. At any time before the fifth term after the appearance term, the plaintiff 

may obtain a continuance of the cause, upon affidavit that he has recently 
learned, from his counsel, that the documents upon which he relied, are 
not good evidence for him, and that he wants tne testimony of persons 
beyond sea, although a day, by consent of the parties, shall have been 
assigned for the trial. Fowle v. Bowie, iii. 863. 

26. If a deposition be taken without reasonable notice, the opposite party may 

obtain a continuance of the cause. Barrell v. Simonlon^ iii. 681. 

CONTRACT. 

1. A public agent, contractinj^ for public use, is not personally liable, although 

the contract be under his seal. Hodgson v. Dexter, i. 109. 

2. A casualty happening against the will, and without the negligence or other 

default of the party, is, as to him, an inevitable casualty. ihid» 

3. If there be a special agreement that the plaintiff's work shall be measured 

and valued in a certain way, the defendant will not be permitted to 
show that it was not worth as much as the value thus ascertained. Evans 
r. Blakeney,L 126. 

4. If the measurement and valuation were reduced to writing, parol evidence 

of the contents of that writing cannot be given, unless the writing be 
lost or destroyed. Ihid. 

5. If the plaintiff contract to do certain work, and it be done by the plaintiff 

and another, the plaintiff may recover for the whole in his own name. 
Ilfid. 

6. Under a contract to deliver rations of beef for a year, the plaintiff cannot 

recover for rations delivered for part of a year only, unless prevented 
by the plaintiff from completing the contract. Krouse v Vebhis, i. 
156. 

8* 
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7. If there be a special contract, the plaiatiff cannot recover on a general 

coant Rambler t. Choat, i. 167. 

8. A general indebitatus assumpsit for goods sold and delivered, is not 

supported by evidence of a sale and delivery of goods under a special 
contract to sell and deliver specified goods at a certain price. Talbot v. 
Selby, i: 181. 

9. An averment that I. L , "for a certain price," agreed to serve the pluntifi*, 
' is supported by evidence that L L., in connderation of eicht euineas paid 

by the plaintiff to a third person, agreed to serve the plainlajP. Milbiame 
V. Byrney i. 2S9. 

10. If the plaintiff has done part of the work contracted for by an agreement 

under seal, and is prevented by the plaintiff from finishing the job, he may 
recover the value of the woric whicn he has done, in an action of assump- 
sit Preston v. Young, i. 357. 

11. Indebitatus assumpsit will lie for money due upon a special contract exe- 

cuted on the part of the plaintiff. Hyde v. Liverse, L 408. 

12. The plaintiff may recover upon a contract to do work in a worJcmanlike 

manner, although part of the work was not done in a workmanlike man- 
nen Voss v. Vardeny i. 410. 

13. A bill of parcels receipted by the defendant is not per se evidence of an 

unexecuted contract to deliver the goods, but is prima facie evidence of 
a contract executed. JRichardson v. Peyton, i. 418. 

14. If a person who is not a party to a promissory note, indorse his name upon 

it in blank, with intent to give it credit, the pluntiff may write over it an 
engagement to pay it in case of the insolvency of the maker. OffuU v. 
HaU, i. 504. 

15. The law of the place where the eoods are to be delivered acoordins to the 

contract, determines the merchantable quality of the goods. Ladd v. 
DuUmey, i. 583. 

16. When a contract has been executed, indebitatus assumpsit will lie for the 

amount due upon it Maupin v. Pic, ii. 18. 

17. If the vendee of land bring a bill to vacate the contract because the title 

has been adjudged defective, the defendant mav resist a decree, by show- 
ing himself to be now ready to make a good title ; if time be not of the 
essence of the contract, although a former bill by the vendor for a specific 
performance had been dismissed on account of the defect of title. Dun- 
lop Sf Co. V. Hepburn, iL 86. 

18. if the defendant positively refuse to deliver com according to contract, 

such refusal dispenses with the necesnty of demand and notice on the 
part of the plaintiff, and of proof of the averment that he was ready at 
the binding to receive the com. Somers v. Tayhe, ii. 138. 

19. A third person, who, at the request of the contractor, executes tbe contract, 

cannot maintain an action against the contractor, upon that contract 
Jones V. Smoot, ii. 207. 

20. A general usaoe among ship-owners and underwriters in relation to the 

settlement of average loss, if known to the parties, becomes part of the 
contract, and binds them. Sanderson v. Columbia Ins, Cb. iL 318. 

21. No executory contract between a master and his slave, can be enforced 

either at law or in equity. Brown v. Wingard, ii. 300. 

22. See Consideration, 7. Lane v. Dyer, ii. 349. 

23. If a man contract to do a certain work at a certain price, and quit it before 

it be finished, he cannot recover upon quantum meruit the value of his 
labor. Lewis v. Esther, ii. 433. 

24. See Assumpsit, 5. Powling v. Vamum, ii. 423. 

25. See Bills and Notes, 72. Stone v. Mason, ii. 431. 

26. See Baron and Feme, 1. Mechanics Bank v. Taylor, ii. 507. 
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27. If goods are shipped by a merchant in England to a mercantile house in 

this country according to their order, they cannot refuse to receive them 
here ; but by receiving them are not bound to pay the invoice price. 
The plaintiffs may recover as much as the goods were worth at the time 
and place of shipment, if the defendants object to the invoice price in a 
reasonable time. Fenton v. Braden^ ii. 550. 

28. The Court nm decree the specific execution of a contract to give collateral 

security. Aobimon v. Cathcart, ii. 590. 

29. A clause in a contract, stating that " in further confirmation of the said 
. agreement, the parties bind themselves each to the other, in the penal 

sum of one thousand dollars," is not to be considered as liquidated damages 
for the breach of the agreement, but as a penalty superadded. Ibid, 

30. If a written contract be not lost nor destroyed, but only " mislaid," second- 

ary evidence will not be received, although the party make oath that 
'*he has searched for it among his papers repeatedly and cannot find it" 
Riggs V. Tayloe, ii. 687. 

31. If the contract be to purchase the def^^ndant's bank stock at par, with so 

much of the next dividend as was then supposed to have been earned, 
estimated at three per cent and it turns out that nothing was earned, 
there is an implied assumpsit on the part of the defendant to refund the 
three per cent And so much of the contract as relates to the advance 
of three per cent is executory, even after the purchase-money has been 
paid. Ibid. 

32. Tne value of extra work done upon houses built by contract in writing, 

cannot be recovered of the owner unless there was a separate contract 
between the parties that such extra work should be done oy the builder, 
and paid for by the owner ; unless the owner, while the houses were 
building, requested the builder to do the extra work, knowing that it was 
not comprehended in the written contract, and that the cost of the houses 
would M thereby increased. The mere circumstance that the owner 
knew that the extra work was doing and did not object to it, does not 
raise a contract on his part to pay for it ; but is evidence competent to 
be given to the jury, tending to prove that there was an agreement that 
the extra work should be paid for by the owner. Belt v. Cooky iii. 666. 

33. A person who becomes a member of a corporation is bound to know the 

obligations which he thereby incurs. Those obligations are matters df 
law resulting from the construction of die charter. If both parties were 
equally mistaken as to that construction, it is no ground in equity or law 
for setting aside the obligation of the contract Chesapeake and Ohio 
Canal Company v. Dulany^ iv. 85. 

34. Sales at public auction are not within the statute of frauds.^ Arden t. 

Brown, iv. 121. 

35. The statute of enrohnent of conveyances, 1766, c. 14, relates to estates at 

law only, not to the transfer of equitable interests. A contract to sell 
land, or an equitable interest in land, is not void for want of acknow- 
ledgment and enrolment Ibid. 

36. A parol agreement among the purchasers at a public sale is void under the 

statutes frauds. Ibid. 

37. It is^ competent for the defendant in an action upon a special contract in 

writing not under seal, to prove a parol condition not stated in the writ- 
ten contract C<(rcoran v. Dougherty, iv. 205. * 

38. If there are mutual promises, not dependent on each other, the omission to 

state, in the declaration, performance of that made by the plaintiff, is 
cured by the verdict Ibid. 

39. Thd plaintiff, who has completed the work according to his sealed contract, 

may, in assumpsit, recover the balance due to him, although he had cove- 
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nanted to receive corporation stock in payment, and had not demanded 
payment in stock before bringing his action. HallUian t. Corporation of 
fVashingtony iv. 304. 

40. See Chesapeake and Ohio Canal Company, 11. Miller y. Frink^ iv. * 

451. 

41. Id, 13. Carothers v. Chesapeake and Ohio Canal Company , iv. 698. 

42. See Bank, 5. GuUschlick v. Bank of the Metropolis, v. 435. 

43. The plaintiff cannot recover in an action of indehitatus^assumpsit for work 

and labor done under a sealed contract, unless the whole work has been 
done according to the contract ; nor in an action against three defendants 
upon a contract under the seal of one defendant only ; unless the con- 
tract was made for the benefit of all the defendants, and the work per- 
formed according to the contract Fresh v. Gilson, v. 533. 

44. See Bail, 10. Davis v. Garland, v. 570. 

45. If a contract be absolute to deliver flour on or before a particular day, the 

vendor will not be excused by an obstruction to the navigation on the 
canal. It is not material whether defendant had or had not the flour on 
hand at the time of the contract Dodge v. Van Lear, r. 278. 

CONTRIBUTION. 

1. If one of three joint defendants pay the whole debt upon a joint execution 
for a partnership debt, he cannot at law recover against the other part- 
ners, their respective proportions of the whole debt which he has thus 
Eaid. Riggs v. Stewart, ii. 171. 
e vessel and the cargo in the hold are not liable to contribution for the 
deck load thrown overboard for the general safety. Triplet Sf Neale v. 
Van Name et al. ii. 332. 
3. A beauest of shares of stock in a bank, &c., with power to the executor 
to chance the investment, is not a specific legacy, but is liable to contri- 
bution if the assets are not sufficient to pay all the pecuniary legacies. 
Ladd V. Ladd, ii. 505. 

COPY. 

1. The record copies in the land record books of the Circuit Court of the 

District of Columbia, may be read in evidence without proving the exe- 
cution or loss of the original deeds. Batik of the United States v. Benning, 
iv. 81. 

2. An absolute deed of goods and chattels, need not, under the law of Vir- 

ginia, be recorded, and a record-copy is not evidence. Negro Kitty Lemon 
T. E, Bacon, iv. 466. 

COPYRIGHT. 

1. On the trial of an issue from chancery to try the title to a copyright, 

the bill and answer cannot be read to the jury unless it be so ordered 
by the Court of Chancery when the issue is ordered. King v. Force, ii. 
208. 

2. The omission to have the date of depositing the tide of the map engraved , 

thereon, is fktal to the plaintiff's titie. Ibid. 

CORONER 

1. The marshal is entided to a fee of five dollars and fifty cents for summon- 

ing and impanelling a coroner's inquest in the county of Alexandria. 
Brent v. Justices of the Peace, i. 434. 

2. Neither at common law, nor by the statute of Yii^nia, is the coroner 

bound to put in writing the effect of the evidence given upon an inquisi- 
tion, u^iless the offence be found to be murder or manslaughter. United 
Stales y. JPatr, i. 456. 
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1. In an action upon the case against a corporation aggregate, for injury done 

by their agent, it is not necessary to prove that uie agent had authority 
under the corporate seal, nor under an order entered upon the books of 
the corporation. Hooe et ah y. Corporation of Alexandria^ i. 90. ' 

2. IndebU(Uus assumpsit will lie against a corporation aggregate upon an ac- 

count stated by their treasurer, without examining him as a witness. 
Davis V. Georgetown Bridge Co, i. 147. 

3. Citizens of Alexandria are not competent jurors in an action of debt for 

the penalty of a by-law of the corporation ; but are competent witnesses. 
Common Council of Alexandria v. Brocketty i. 505. 

4. The statute of usury is as applicable to corporations as to indiyiduals. 

Bank of Alexandria v. Mandeville^ i. 553. 

5. In an action brought to the use of a county, inhabitants of the county are 

competent witnesses for the plaintiff. Governor of Virginia y. JEvans 
eL aL L 581. 

6. See Action, 6. Pritchard v. Corporation of Georgetoum, ii. 191. 

7. An attachment, under the Maryland Act, 1 795, c. 56, against the property 

of a corporation aggregate, will be dissolved b^ its appearance without 
baiL NtchoU et aL t. t^vannah Steamship Co. ii. 211. 

8. A corporation aggregate, whose president and treasurer reside in this dis- 

trict, cannot be compelled to give security for costs as being non-resident 
plaintiffs. Potomac Company v. Gilman^ ii. 248. 

9. Qutxre^ whether the misnomer of a body corporate must be pleaded in 

abatement ? Central Batik y. Tayloe, li. 427. 

10. The commissioner's book of subscriptions is prima facie evidence that the 

subscriptions are genuine, or made by persons duly authorized ; and the 
fiict that the defendant was appointed, by the stockholders, one of the 
managers, and had acted as such, is prima facie evidence of an admission 
on his part, of the existence of the corporation. Rockville and Washing- 
ton Turnpike Co, v. Van Ness^ ii. 449. 

11. Directors de facto of a corporate body are to be considered, pn'md facie, 

as directors de Jure. It is not incumoent upon the plaintiff to prove that 
the managers were elected by a majority c« the votes. Ibid, 

12. It is not competent for any stockholder to deny the existence of the corpo- 

ration. Ilnd. 

13. It is not competent for a real ori^nal subscriber to the company, who was 

one of the commissioners named in the act of incorporation for receiving 
subscriptions, and who acted as such, and was aflerward, at a meeting m 
the stockholders, elected as one of the managers, and acted as such, to 
object, in an action by the company agsunst him for not paying the in- 
stalments called for, that a sufficient number of shares had not been sub- 
scribed to justify such election. Ibid, 

14. The Rockville and Washington Turnpike Company ma^ maintain an ac- 

tion against a stockholder, for the amount of his subscription, and are not 
obliged to resort to a sale of his shares. Rockville and Washington Turn- 
pike Company y. Maxwell^ ii. 451. 

15. The pamphlet of the laws of Maryland published by the authority of the 

legislature of that State, and proved by a witness to be the book which 
is admitted as evidence of the laws of Maryland in the courts of Mary- 
land, is aflmissible evidence of the act of incorporation of ^ The President, 
Managers, and Company of the Rockville and Washington Turnpike 
Road. Rockville and Washington Turnpike Company v. Andrews, ii. 451. 

16. See Auctioneer, 1. Fowle v. Corporation of Alexandria, iii. 70. 

1 7. A corporation aggregate, having, or supposed to have, a corporate fund, is 

liable, in an action at common law, for negligence t)f its duty. Ibid, 

18. The inhabitants of Alexandria, D. C., are no part of the corporation. A 
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judgment against the corporation cannot be levied on any inhabitant who 
18 not a member of the common council. Ibid. 

19. The ^^ Common Council of Alexandria," is an entirely new corporation 

erected by the Act of Congress in 1804, and derives all its powers from 
that act By that act, the new corporation is neither authorized to ^nt 
licenses to auctioneers nor to restrain them from exercising that busmess 
without license. The old corporation erected by the Virginia Statute of 
1779, by the name of " the Mayor and Commonalty of the town of Alex- 
andria " was, by its own consent, destroyed by the repeal of that statute, 
by the Act of Congress of 1804, erecting the new corporation. 
The Virginia Act of 1796,*' concerning corporations," was applicable only 
to corporations then existing ; and created no duty or obhgation upon 
any corporation subsequentlv erected. Ibid. 

20. Qucerey wnether the answer of a corporation aggregate, under its seal, not 

excepted to, and responave to the allegations of the bill, is such evi- 
dence for the defendant that the Court cannot decree against it, unless 
contradicted by one witness, corroborated b^ others, or by the circum- 
stances of the case. Garey v. Union Banky iii. 233. 

21. The proceedings of a corporation aggregate may be given in evidence 

against a party not a member of the corporation, although there should 
be no evidence that such notice of the meeting, as the charter requires, 
had been given. Bradley v. McKee, v. 298. 

22. See Contract, 1. Chesapeake and Ohio Canal Company v. Delany, iv. 

85. 

23. See Bt-Laws, 1. Corporation of Georgetown v. Smithy iv. 91. 

CORPORATION OF ALEXANDRIA. 

1. The Corporation of Alexandria is authorized to tax the Farmers Bank of 

Alexandria, and to collect the tax by distress and sale of the goods of the 
Bank. Farmers Bank v. Fox, iv. 330. 

2. See Corporation, 3. Common Council of Alexandria v. Brockett, i. 605. 

3. See Corporation, 4. Fowle v. Corporation of Alexandria, iii. 70. 

4. The Corporation of Alexandria may collect taxes by distress and sale, and 

raise taxes for purposes and works out of the town. Beale v. Burchell, 
V. 310. 

5. The Court will not instruct the jury that the plaintiff has a right to re- 

cover, unless all the fiicts necessary to entitie the plaintiff to recover, are 
stated in the prayer. Ibid. 

CORPORATION OF GEORGETOAVN. 

1. The Corporation of Georgetown, D. C, in the year 1826, had a right to 

sell real property in that town for corporation taxes due thereon m the 
years 1819, 1820, 1821 and 1822, as well as for taxes due thereon in the 
years 1813to 1819 inclusive. Corporation of Georgetotcn v. Bank of the 
United States, iv. 176. 

2. The power to regulate the streets, given to the Corporation of Greorgetown, 

by the Act of 1805, applies only to streets opened or extended by virtue 
of that act The inquest must be taken oefore a magistrate or officer. 
The justice must certify that he summoned the jurors and that they were 
sworn. The jurors must certify that they made the inquest, and the 
party to be affected by the inquest, must be notified. A subsequent in- 
quest is no bar to the plaintiff's special action upon the case for a cause 
of action which accrued before the inquisition. Wright v. Corporation 
of Georgetown, iv. 634. 

3. See Certiorari, 3. Nicholls v. Corporation of Georgetown, iv. 576. 

4. The Corporation of Georgetown may rent fish-wharves. Corporation of 

Georgetown v. Chew, v. 608. 
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I. A writ of mandamus is the proper process to compel the Corporation of 

Washington to pay to the County Treasurer one half of the expense of 
erecting a bridge over Rock Creek, according to the eleventh section of 
the Act of Congress of the 1st of July, 1812. United States v. Corpora- 
tion of Washington, ii. 1 74. 
3. The Levy Court is authorized by the act to ascertain conclusively the 
sum required for the rebuilding of the bridge. Ibid. 

3. See Collect© R| 1. Corporation of Washington v. Walker j ii.' 298. 

4. See By-Law, 10. White v. Corporation of Washington, ii. 337. 

5. The election of a mayor of the city of Washington must be held in each 

ward by three commissioners of election. If the three are present, the 
acts of the majority are, in law, the acts of the three. The return by 
two is sufficient if the three were present. The return of the commis- 
sioners is* not conclusive, but is prima facie evidence that the votes were 
good, and throws the burden of proof on the relator to show that bad 
votes were given for the incumbent. If the election he held by two com- 
misaoners only, in any of the wards, the whole election is void. A cer- 
tificate of the result of the election must be returned by the commission- 
ers to the boards of aldermen, and common council. Parol evidence is 
competent to show that all the commissioners were present. United 
States V. Carbery, ii. 858. 

6. The Court cannot grant an injunction to prevent the execution of the Act 

of Congress of the 7th of May, 1822, authorizing the Corporation of 
Washington to drain the low grounds, &c. By that act, the power to 
sell the lots is absolutely vested in the corporation ; and the Court has 
only authority to decide what proportion, if any, of the money arising 
from the sale, the complainants may be entitled to. The Court has no 
authority under the act to require the corporation to give security for the 
payment of a moiety of the proceeds of sale to the complainants. Van 
Ness and Wife v. United States, ii. 376. 

7. The Corporation of Washington, under the power given by their charter 

to authorize the drawing of lotteries, sold to Gillespie, for $10,000, a right 
to draw a certain lottery. Held, that a person who bought a ticket of 
Gillespie, could not recover from the corporation the prize drawn against 
that ticket Clark v. Corporation of Washington, ii. 502. 

8. Under the bv-law of the Corporation of Washington of August 16th, 1809, 

a person who suffers and permits a faro-table to be set up and kept in his 
house, is liable to a separate prosecution for every day ne shall so have 
suffered and permitted it to be so set up and kept. Corporation of 
Washington v. Strother, ii. 542. 

9. The holders of tickets in the Washington bttery had no right to sue the 

managers, upon the bond given by them to the Corporation of Washing- 
ton, without the leave of the corporation ; nor to sue the contractor for 
the lottery, upon his bond given to the managers, without their consent. 
Corporation of Washington v. Young^ ii. 632. 
10. See By-Law, 15. Botelor v. Corporation of Washington, ii. 676. 

II. The clause in the charter of Washington which gives power to the corpo- 

ration '* to prescribe the terms-and conditions upon which free negroes 
and mulattoes may reside in the city," is applicable only to those persons 
of color who come to reside in the city aner the promulgation of such 
terms and conditions. Billy Costin v. Corporation of Washington, ii. 254. 

12. The Corporation of Washington is not liable to the holder of a sub-ticket, 

or part of a ticket, for any part of the prize drawn by it It is only 
liable to the holder of the whole ticket Shankland v. Corporation of 
Washington, iii. 328. 

13. A mandamus will not lie to the mayor, board of aldermen and board of 

common council of the city of Washington to compel them to make such 
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regulations as they may deem proper, prescribing the manner of erecting 
private wharves within the limits of tne city. Kennedy y. Corporation 
of Washingtonj iii. 596. 

14. The managers of '* the lottery for buildinj^ Lancastrian school-houses," 

&c., had no authority to sell quarters of tickets, so as to multiply causes 
of action against the corporation. McCue v. Corporation of WashingUm^ 
iii. 689. 

15. The holder of a prize-ticket cannot, without the consent of the corporation, 

maintain an action against the managers upon their bond to the corpora- 
tion, who may order the suit to be dismissed. Ibid. 

16. See By-Law, ]. Corporation of Washington v. Toumsend, iii. 653. 

17. Id. 2. Dolli/ Ann Patten v. Corporation of Washington, iii. 664. 

18. Id. 3. United States V. Holly, iii. 656. 

19. See Commitment, 2. Ex parte Thomas WUliams, iv. 343. 

20. See By-Law, 6, 7, 8, 9. Ibid. 

21. See Appeal, 6, 7. Corporation of Washington v. Eaton, iv. 352. 
32. See By-Law, 18 to 25. Ibid. 

28. The power given to the Corporation of Washington, by its charter of 

1820, *'to provide for licensing, taxing, and regnlatin^,** ** vendors of 
lottery tickets,'' and the power given oy the same section of the same 
charter to *' restrain or prohibit ** lotteries, and the by-laws of the 4th of 
January, 1827, and 12th of July, 1831, seem to have repealed the second 
section of the Act of Maryland of 1792, c. 58, so far as it was in force in 
the city of Washington. United States v. Oorman, iv. 674. 

24. See By-Law, 9 to 13. Ex parte Julia Reed, iv. 582. 

25. See Alderman. Hall v. Corporation of Washington, iv. 722. 

26. See By-Law, 14, 15, 16, 17. Ibid, 

27. The Corporation of Washington has no power to prohibit free colored 

Eersons from sellin ff perfumery . Carey v. Corporation of Washington, v. 1 3 . 
e Corporation of Washington has power to require the re^stering of 
slaves brought in to hire, or to reside in the city, and to require an affi- 
davit, &c. Hill V. Corporation of Washington, v. 114. 

29. A deed from the Corporation of Washinnrton upon a tax-sale, is void unless 

the surplus of the proceeds of the sale, after deducting the taxes and 
expenses "was paid to the register of the corporation, or other person au- 
thorized by law to receive the same, with ten per cent per annum as 
interest thereon, computed from the expiration of two years from the day 
of sale until the actual payment of sucn surplus and the receiving of the 
deed from the corporation. Rodhird v. Rodbird, v. 125. 

30. If, at the time of a tax-sale of a lot in Washington there was personal pro- 

perty thereon of sufficient value to pay the taxes, the sale is null and 
void. Ibid. 

31. The Corporation of Washington has no right to require the keeper of a 

livery-stable to take and pay -for a license to keep the same, but if it be 
taken and paid for and enjoyed, the money paid for it cannot be reco- 
vered back. 
Semble. That money paid under ignorance of the law, cannot be reco^ 
vered. Corporation of Washington y. Barber, v. 157. 

32. See By-Law, 4. Corporation of Washington v. LasJiy, v. 381. 

33. The Corporation of Washington has power to prohibit the granting of 

tavern licenses to colored persons. Harriet Johnson v. Corporation of 
Washington, v. 434. 

34. The Corporation of Washington under its authority to prevent nuisances, 

may prohibit the keeping of a dog in the city without a license, and may 
require money to be paid for the license. Corporation of Washington v. 
Lynch, V. 498. 

35. A warrant is too vague and uncertain which chaigea that the defendant 
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" did on or about ihe 20ih of July inst own, harbor, or keep a female of 
the dog kind in Washington city, in the county aforesaid, without having 
a license therefor, contranr to tne act or acts of the mayor, &c., on ^t 
subject made and provided." Ibid, 

36. See Bt-law, 1. Corporation of Washington y. Casanave, y. 500. 

37. See Bt-law, 2. Jennings y. Corporation of Washington^ y. 512. 

38. Infants, whose property has been sold for taxes, have a n^ht to redeem at 

any time witlun one year after they have arrived at fufi age. MocJAee 
Y. Upperman, v. 535. 

39. It is a condition annexed to the title of every house-lot in the city of 

Wa^ngton, that when the proprietor builds a partition-wall between 
himself and his neighbor, he shall lay the foundation equally upon the 
land of both ; and that any person who shall afterward use the partition- 
wall, or any part of it, shall reimburse to the first builder a moiety of the 
charge of such part as he shall use. Miller v. Elliot, v. 543. 

40. See By-law, 8. Nichols v. Bwrch, v. 553. 

41. The Corporation of Washington has power, under its charter, ^' to provide 

for licensing, taxing, and resulatrng" *^ venders of lottery tickets," 
idthough the tax may be so high as to amount, in effect, to a prohibition ; 
and to require the applicant for a license to deposit the license-monev in 
bank before the issuing of the license. France v. Corporation of Wash^ 
ington, Y.6S7. 

COSTS. 

1. Security for costs may be given at any time before judgment upon the 

rule. Reverez v. Camellos, i 50. 

2. Attachment for non-payment of the costs of a continuance, will not be 

granted against a defendant, against whom final judgment in the cause 
has been rendered. McGiU v. Sheehee, i. 63. 

3. The statute of Glocester in relation to costs, is* in force in Maiyland ; but 

the statute of 21 Jac. c. 16, is not. Forrest v. Hanson, i. 63. 

4. Full costs are allowed upon a verdict of one cent damages, in an action 

upon the case for daxnages occasioned by raising the level of the street 
Hooe V. The Mayor and CommonaUy of Alexandria, i. 98. 

5. Where two become bail jointiy and severally, and two writs of sore facias 

are issued, and one of the bail surrenders the principal, he must pay the 
costs of both writs. Pennington v. Hiomton,!, 101. 

6. When a cause is continued at the costs of a party, no execution can issue 

for them. The remedy is attachment of contempt Fenvoich v. Voss, i. 
106. 

7. A rule on the pbdntiff to sive security for costs, cannot be discharged by 

security nven in the c&rk's office. It must be done in open court 
Offuit V. Parrott, 1 139. 

8. Upon a judgment on motion upon a replevy-bond for rent, the plaintiff is 

entitied to costs of the motion. Cooke v. Myers, i. 166. 

9. The defendant may require security for costs from a plaintiff who has 

removed from the distnct since the commencement of the action. Mc- 
Cutchen V. Hilleary, i. 1 73. 

10. Full costs will be given in covenant upon one cent damages. Woodrow v. 

Coleman, i.ld9, 

11. The Court will not, at a subsecjuent term, reinstate a cause which has been 

non-prossed for want of secunt^ for costs. lAndsay v. Ttoining, i. 206. 

12. If a plaintiff has not a domicil in the district, he may be ruled to give 

security for costs. JDuonfr v. Rind, i. 281. 

13. An insolvent debtor will be dischaived from arrest for costs accruing 

partly before, and partly after his discharge under the insolvent act. 
Tenny v. Densley, i. 314. 

VOL. YI. 9 
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14. The defendant may, at the trial court in Alexandria, gire notice to a non- 

resident plaintiff, that Bbcaxity for costs will be required, and the cause 
wUl be continued if the plaintiff is not readj to give the security. 
Thomas y. Woodhouse, L 341. 

15. If the only resident member of a firm who are pUdntiffs, dies pending the 

suit, the defendant may demand security for costs against the sumTing 
plaintiffs, and the Court will continue the cause 'to jgive the defendant an 
opportunity to lay the rule and give sixty days' notice. Lambert t. Smith, 
1 847. 

16. A resident of Alexandria, suing in Waslungton, must giro security for 

costs. Lovering y. Heard, i. S49. 

1 7. The law of Mainland respecting security for fees and costs, does not apply 

to suits in equity. Ray y. Law, i. 349. 

18. The costs of a continuance await the event of the cause, unless there be a 

special order to the contrary. An attachment will not lie for the non- 
payment of the costs of a continuance, until after a rule to show cause; 
nor unless there has been a personal service of the order of the Court to 
. pay the costs; nor unless tne bUl of costs state the particular items. 
JOifton Y. White, i. 359. 

19. A rule having been laid for security for fees, is not of itself a sufficient 

ground to £y a rule for security for costs. Brohaton v. Van Ness, L 
366. 

20. A material amendment of a bill after answer, must be upon payment of 

all costs, including the solicitor's fee. Wallace v. Taylor et <d.\. 393. 

21. Costs on appeal from a justice of the peace, are within the discretion of 

the Court, if the judgment be affirmed in part Mead v. ScoU, i. 401. 

22. When leave is given to amend on pavment of costs, the payment is not a 

condition precedent unless so speciaUy expressed in the order. BiMs v. 
Chapman, i. 570 ; Wiyfield v. Dyer, Id, 403. 

23. The Court will not, on motion of the defendants, continue a cause because 

the costs of a non-pros, have not been paid. Wheaion y. Love, i. 451. 

24. The Court will not permit the statute of limitations to be pleaded to an 

action of trespass for mesne profits, after the rule-day, but upon payment 
of all anteceaent costs, and a continuance of the cause. MarsteUer v. 
Mc Clean,!. 550. 

25. The fees of a magistrate in another State for taking a deposition under 

the Act of Congress may be taxed in the bill of costs in Virginia. Fry 
Y. Yeaton, i. 550. 

26. If the plaintiffs dismiss their bill because they are not competent to sue as 

executors in the District of Columbia, a lawyer's fee may be taxed 
against them. Patterson* s Executor v. BaU, i. 5 7 1 . 

27. The prosecutor must give security for costs in Alexandria. United States 

T. iulany, i. 571, 

28. If a witness be surety for costs, the Court will permit other security to be 

substituted, so as to remove the interest of the witness. Governor of Vir- 
ginia V. Evans et al, i. 581. 

29. Costs are not given upon reversal in the Supreme Court of the United 

States. Conway v. Alexander, ii. 57. 

30. If a non-resident pliuntifi*, who has been ruled to give security for costs, 

comes to reside with his family in the county of Washington, the rule 
will, on motion, be discharged. Nicliolls v. Johns, u. 66. 

31. Assumpsit will not lie for the costs of appeal, against the person for whose 

use tne appeal was prosecuted, and for whose use it was entered upon the 
record oi the court of appeals ; and a transcript of the recora is not 
admissible evidence to support the action. WilKams v. Hopkins, ii. 98. 

32. If the plaintiff reside out or the district, and the person, for whose use the 
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salt is entered upon the docket, remove from the district, the Court will, 
on motion, order the pliuntiff to give secnritj for costs. Roberts v. Reint- 
zel, ii. 285. 

38. The amount of the costs of a suit in New York, maj be proved by parol. 

Woodward v. HalX^ li. 235. 

34. See Corporation, 8. Potomac Co, v. GUman^ ii. 248. 

35. The Conrt will, on affidavit, reinstate a cause non-prosed on a rale for 

security for costs laid on the plaintiff,' who had no attorney in court; his 
attorney having died, and no rule served on the plaintiff to employ new 
counsel. Cook v. Beatl, ii. 264. 

36. Costs do not accrue upon levying a distress for rent, unless the goods are 

sold. Wriaht v. Waters, il 842. 

37. Costs must share the &te of the principal debt Emerson v. Beale, ii. 349. 

88. A debtor, whose person b discharged under the Insolvent Act of the Dis- 
trict of Columbia as to the debt, is not liable to a ca. so. for costs, on a 
judgment confessed for costs afler his discharge, in an action pending at 
the time of his discharge. IbitL 

39. See Bills and Notes, 65. Ott v. Jones, ii. 851. 

40. After the term in which a judgment has been rendered and the costs taxed, 

the Court will not open the judgment, to allow the cost of taking a depo- 
sition in New York. Blagrove v. Ringgold, ii. 407^ 

41. The attendance of only three witnesses to anv one fact will be allowed to 

be taxed against the opposite party, unless the Court shall be satisfied by 
affidavit that the party who summoned them had good reason to believe 
that their testimony would be necessary to support the issue, or issues on 
his part Bussara v. Catalino, ii. 421. 
49. Upon a petition for freedom, if the defendant will not ^ve security* that 
the petitioners shall be forthcoming at the trial ; and if the marshal be 
ordered by the Court to take the petitioners into his possession for safe- 
keeping until such security be given, and if a jud^ent shall be rendered 
against the defendant, the marshal's fees for keepmg them shall be taxed 
in the bill of costs against the defendant Negro Rebecca v. Pwnphrey, 
ii. 514. 

43. If the defendant has obtained a rule on the plauntiff to give security for 

costs, the Court, at a subsequent term, will presume that the ftct of non- 
residence of the plaintiff was sufficiently proved or admitted ; the burden 
of proof of residence is then on the plamtiff. Furlong v. Coleman, iii. 
178. 

44. An insolvent debtor who has been discharged under the Insolvent Act, is 

not liable for the costs of a suit pending at the time of his discharge. 
Law V. Scott, iiL 395. 

45. The surety for fees and costs is not liable to attachment for not payinff 

the daily compensation to the plaintiff's witnesses. Hyer v. SmUh, iii. 
876. 

46. A notice, ^ven at the trial term in Alexandria, that security for costs will 

be required, is no ground for postponing the trial. Bennett y. Bennett, 
iii. 64 7. 

47. If the phuntiffs' surety for costs, in scire facias, die pending the suit, the 

Court, on modon, will require new security, ^Ithoueh the administrator 
of the former surety may nave assets. Duvall v. Wright, iv. 169. 

48. The person for whose use the suit is entered of recorj, although liable to 

the defendant for his costs, is not thereby liable to the marshal for his 
poundage upon a ea. sa, Ringgold v. Hoffman, iv. 20 1. 

49. It is in the discretion of the Court to allow or refuse costs upon the reversal 

of the judgment of a justice of the peace. Ward v. Corporation of Wath- 
ington, it. 282. 



100 GENERAL INDEX. 

COSTS, (continued.)^ 

50. When a new trial is granted on pavment of cosU, although the general 
rule is, that if the costs are not paid by the second day oF the term next 
after granting the new trial, the judgment shall be entered up on the 
verdict, yet under particular circumstances, the Court will, at that term, 
set aside the judgment and permit the cause to be tried. Howe t. Der- 
motl, iv. 711. 

COUNSELLOR AT LAW. 

See Attorney, 2. Law v. EvotUi ii. 144. 

COUNTERFEIT. 

The delivery of counterfeit money to a person to be passed off generally 
for the benefit of the prisoner, is not a passing " in payment," ¥rithin the 
Virginia Act of 19th December, 1792. United States v. Venabk^ i. 416. 

COURT. 

A special session for the trial of criminal causes may be ordered aft an 
aajoumed session of the Court, and may be holden at the same time vith 
the adjourned session. ^Inonyinottf, i. 114. 

COVENANT. 

1. To an action of covenant for rent, uic u«^^^...^w v . "^ts 

lessor had not paid the ground-rent according to his coveii^at. Gill ▼. 
PaUon, L 14S. 

2. In an action of covenant for rent, the landlord cannot recover interest Id. 

188. 

3. Full costs will be ^ven, in covenant, upon one cent damages. J/Voodrow ▼. 

Coleman^ i. 199. 

4. Covenant will not lie upon the condition of an injunction-bond. Summers 

V. Wats&n, i. 254. 

5. See Chabtkb-partt, 1, 2, 8. Winter v. Simontony vL 62, 

6. The assignee of a ground-rent in fee, may maintain an action of covenant 

against the administrator of the original grantee, for rent accruing after 
the death of that grantee, although the land has descended to the heurs, 
subject to the rent Scott v. Lunt, iii. 285. 
' 7. In covenant against two, if one plead infancy, and it be found for him, the 
plaintiff may enter a nMe prosequi acainst him, and have judgment 
against the other. Kurtz v. Becker «< oT v. 6 71. 

CRUELTY. 

1. Public cruelty to a horse is an indictable offence. United States v. Logan, 

ii. 259. 

2. It is an indictable offence, cruelly, inhumanly, and maliciously, to cut, 

slash, and beat his own slave, united States v. Robert Brockett, ii. 441. 
8. Cruelty to a slave by his master. United States v. Llaydf iv. 470. 

4. Cruelty to a cow. United States v. Jackson, iv. 483. 

5. Cruelty to a slave. United States v. Cross, iv. 608. 

CUSTODY OP THE LAW. 

See Constable. Brent v. Beck, v. 461. 

See Discontinuance, 2. MitckeU v. Wilson, iii. 92. 

DAMAGES. 

1. In slander, one cent damages carries full costs. Forrest v. Hanson, L 68. 

2. MalicMoay be ffiven in evidence in aggravation of damages in an action 

on a bond conditioned to prove the plamtiff a bankrupt Sutton v. Man-' 
devme,llS7. 

3. Pull costs will be given in covenant upon one cent damages. Woodraw t. 

Coleman, i. 199. 
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i. The value of the article on the day the cause of action accrued, is the 
trae measure of dama^ for not delivering it according to contract. 
McAIhsier t. Douglau, i. S41. 

5. U^n executing a writ of inquiry on a judgment by de&ult, the jury must 

Imd at least one mill in damages. Frazier t. LomaXy L S2S. 

6. The rule of danuttes for not transfeninff stock according to contract, is the 

price of the stock on the day on whicn it ought to hare been transferred. 
Tayloe ▼. Turner^ ii. 303. 

7. In cases of tort, courts have seldom granted new trials on Ht^ ground of 

excessive damages, unless they were so excearive as to imply gross par- 
tiality or coiTuption on the piurt c^ tiie jury. Swann v. Bowie, u. 221. 

8. The security which a judge, signing a citation on a writ of error which is 

to be a supersedeas, shall take, is to be for the costs and such damages as 
the Supreme Court may awurd for the delay. Renner v. Bafik of Column 
Ma, iL 810. 

9. In mitigation of damages, in an action of slander, the defendant may give 

evidence of the general reputation of the plaintiflfs want of punctuality 
in payment of his deto. Turner v. FoxaU, ii. 824. 

10. See CoNTitACT, 14. RMnaon v. CaJihcarU ii- 690. 

11. In a contract for the- delivery of stone, the following wcxds constitute a 

penalty, and not liquidated damages; namely, '^In witness whereof we 
oind ourselves to pay, each to the ^er, in case of foilure by either of us 
on this contract, the sum of two thousand dollars, in case uie said stone 
should not be delivered, or when delivered, paid for as above." GMs' 
borough T. Baker, iu. 48. 

12. In an action upon a replevin-bond, the defendant may, in mitigation of 

damaees, sive evidence of title in himself. Smth v. Hazel, iii. 66. 

18. In slander, the plaintiff is not permitted to prove special damage not stated 
in the. declaimtion ; but the pbdntiff mav recover although he should foil 
to prove the special damage laid in his declaration. KeUy v. Huffington, 
vL 81. 

14. In an action upon the replevin-bond, for not returning the property, the 
defendant may, in mitigation of damages, show that no rent was arrear. 
The value of tlie ^oods stated in the replevin-bond, is prima facie evi- 
dence of the plaintiff's damages, and if the defendant should contend for 
a less amount, the burden co^proof is on him to show it Wood v. May, 
m. 172. 

16. If thejuiy, in replevin, do not find the value of the goods distrained, their 
finding of the amount of rent-arrear is surplusage. Ibid. 

16. In an action upon a replevin-bond, it is c<»npetent fiv the defendant, in 

mitigation of damages, to show that the titie to the property was in the 
plaintiff in replevin. And the plaintiff in the action upon the bond may 
rebut such evidence by showing that the deed under which the plaintiff 
in replevin claimed title, was fraudnJent and void. BinggoJd v. Bacon, 
iiLS67. 

17. Upon the dissolution of an injunction to stay prooeedings upon a judgment 

of the Circuit Court of the District of Columbia, damages at the rate of 
ten per cent per annum must be awarded, unless it be a bill to obtain a 
discovery, or some part ^ the judgment remain enjoined. Mason v. 3fiin- 
eatter, iii. 408. 

18. See Assault akd Battkbt, 1. Qmner v. CockeriU, iv. 8. 

19. See Chxsafbaxb aki> Ohio Canal Compant, 6. €he3ap0ke and Ohio 

Canal Company v. Union Bank, iv. 76. 

20. If the husband does not die seized, the widow is no more entitied to dama- 

ges in equity for the non-assignment of her dower, than she is at law. 
Alexander v. SMen, iv. 96. 

9* 
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21. Dower will be assigned in equity where there has been a parol partition 

hy tenants in common ; and damages will be awarded from the time oi 
the demand, if the husband died seized. NuU y. Mechanics Bankj ir. 
102. 

22. See Appeal, 4. Bank of the Metropolis ▼. Swann^ iv. 189. 

23. If cattle be impounded for damape^feasant, the badness of the plaintiff's 

fence is no justification of pouncUbreach, but may be given in evidence 
in mitigation of damages. Young v. Hoover, iv. 187. 

24. See Bills and Notes, 12. Grammer v. Carroll, iv. 400. 

25. In an action of trover for negroes, the plaintiff may give evidence of and 

recover damages beyond the value of the property converted. NeveU v. 
Berry, v. 291. 

26. If the vendor state, under his seal, that he has bargained, sold, and deli- 

vered the property to the vendee, the vendor, in an action of trover 
brought by the vendee for the property, is estopped to denv the delivery ; 
and such an instrument is evidence of property m the vendee at the time 
of the conversion. If, after the conversion, the parties enter into a new 
contract respecting part of the property which is thereupon delivered to 
the vendee, such new contract and delivery are not evidence of the per- 
foimance of the first contract on the part of the vendor ; nor of relin- 
quishment of damages for such conversion, unless such vendee received 
such portion of the property as a compliance with the original contract, 
and intended thereby to rebnqnish his claim for damages for the previous 
conversion. Ibid. 

27. If the property of a debtor be sold under a deed of trust to greater amount 

than the debt, the surplus cannot be enjoined and stayed in the hands of 
'the trustee to answer damages which the plaintiff may recover against 
the debtor at law, for not delivering up tne possession of the property 
according to his agreement ; unless the aebtor oe insolvent QmnoUy v. 
Belt et (U, V. 406. 

28. If the terms of a deed of trust be, that if the debt be not paid at the time 

appointed, the trustee shall sell the property ; and if it be sold accord- 
inglv, the sale will not be set aside because a sale of part of the property 
would have been sufiicient to raise the money, especially if the property 
consist of a single lot, and there be subsequent incumbrancers who agree 
that the whole shall be eold. The trustee, in such a case, cannot sell a 
part only, without the consent of all the parties concerned. Ibid. 

29. See Aoent; 4. Ibid, 

30. If, in replevin, upon the plea of property in the defendant, the jury find for 

the defendant, and assess his damages to the value of the ffoods replevied, 
the defendant mar still maintain an action upon the replevin-bond, and 
recover damages beyond the value of the goods. 'Hemsiead v. CoUnam, 
v. 665. 

DEATH. 

1. In case of the deatii of a plaintiff, the filing of letters of administration is 

such a proceeding in the case before the tenth day of the second court as 
will justify the Court in retainin g c ognizance of the cause under the Act 
of Maryland, 1785, c. 80, § 1. JVilson v. Harbaugh, i. 815. 

2. The defendant is not of course entitied to a continuance, upon the death of 

therfaintiff. Alexander v. Patten, i.* 888. 
8. See MLS and Notes, 45. Bank of Washington v. Reynolds, iL 289. 
4. See Adhivistratiok, 12. (hoen t. Blanchard, ii. 418. 
, 5. The^ Court will not quash a f, fa, issued after the death of the defendant, 
if it bear teste before his death. Kane v. Love, ii. 429. 
6. See Bank of Washington, 1. Brent v. Bank of Washington, ii. 517. 
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7. If^ihe defendant die after office-jadgment and writ of inquiry awarded, his 

administrator cannot plead plene adminisiravit, nor any other plea which 
the ori^nal defendant himself could not have pleaded. Janney y. Man" 
deviUe, li. 81. 

DEBT. 

1. In Yirrania, debt lies b^ the indorsee of an inland bill against the acceptor. 

Voweil y. Alexander, L 33. 

2. Debt lies against the maker of a promissory note. Gardner y. Lindo, i. 78. 

8. In debt, the declaration must be for a sum certain. Ashtan y. FUzhughj 

L218. 

4. In Alexandria, the Court has jurisdiction of an action of debt on a note for 

two hundred and fourteen doUars, although the sum due upon it be re- 
duced, bj payments, to eight dollars and nmty-four cents. Hays y. Beil 
«/aZ.*i. 440. 

5. An action of debt, under the Yii^nia law, may be maintained upon a pro- 

missory note, affainst a secret partner who has not signed it Batut of 
Alexandria y. MandevUle, i. 575. 

DECEIT. 

1. An action upon the case for deceit will not lie for a breach of promise. 

Fenwkk y. Qrimesy y. 439. 

2. If the owner of a female slaye sell her for less than the market price, upon 

the purchaser's representation that he wished to haye her for his own 
seryice, and that she should not be remoyed from this district, nor sold to 
any person to be by him transported out of the district, and that she 
should live in the district near her friends ; and the purchaser afterward 
sell her to a negro trader liyin^ in the district, by means whereof she is 
remoyed from the district ; it is no justification of the defi^dant in an 
action for the deceit, that after he had purchased the slaye, he was per- 
suaded, by a friend, Uiat she was unfit tor his use, and that he ought to 
sell her ; although Uie purchase was originally made in good faith. lUd. 

3. An action upon the case for deceit will not lie unless there was a fiilse 

affirmation of some fact ; a non-performance of promises is not sufficient. 
The declaration must charge that the defendant ayerred some ftct to be 
true, and that it was false. Ihid. 

4. An action upon the case for deceit will lie against a person who by fiilse 

and fraudulent representations induces the plaintin to sell his female 
slaye for less than ner yalue. Id. 603. « 

DECLARATION. 

1. See Bills AND Notes, 46. Lepeyrey. Gale8/u,^^\. 

2. A judgment for the defendant in replevin, without a dedaration, is irregu- 

lar, and will, on motion, be set aside, eyen at a subsequent term. Bing^ 
gold y. EUiot, ii. 463. 

3. In an action for maliciously holding the plaintiff to bail, the declaration 

must ayer the want of probable cause, and for want of such an ayer- 
ment tilie judgpnent will be arrested. Zantzmger y. Weiqhhnan, ii. 478. 

4. In troyer by husband and wife for the conyersion of the wife's goods before 

the marriage, the declaration must conclude ad damna ipaonmu Semmes 
and Wife y. Sherburne^ ii. 534. 

5. See Bills and Notes, 95, 96. Coyle y: Gozzler, ii. 625. 

6. A declaration for a malicious arrest and holding to bail mq^ contain an 

ayerment that the suit in which the plaintiff was so maliciously held to 
bail was determined. BarreU y. Stmanton^ iL 657. 
. 7. A yariance between the capias ad respondendum and the declaration, is 
not a ground for arresting the judgment WUson y. Berry, iL 707. 
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DECREE. 

1. A decree niii upon de&nlt of appeannoe and answer to a bill in cl^cerj, 

does not become aboolnte vntii the end of ^ the term next sacceemn^ that 
to which the decree shall be returned executed.** Sletoart t. Smithy ii. 61 6. 

2. See Agent, 4. OmnoUy t. BeU^ ▼. 405. 

S. The Court will set aside a sale made under its decree, if not fidriy made. 
Bank of Alexandria v. Taylor^ y. 314. 

4. See Damages, S, 4. Connolly t. Beli, ▼. 406. 

5. A nJe made by a trustee under a decree of the Court wiU not pass tiie 

title of land in the actual adverse possession of a Uiird person at the time 
of the decree. Carroll y, Dowson, v. 61A. 

DEDIMUS. 

1. Notice, given to an attorney at law, of a motion for a dedimuSy is sufficient 

Potts V. Skinnery i. 67. 

2. Tlie Court in Alexandria, will not grant a commission to examine witnesses 

in a suit at coounon law, without showing it to be necessaiy for the pur- 
poses of justice. Sutton y. Mandevilley L 116. 

DEED. 

1. The execution of a deed need not be proved if it be acknowledged and 

recorded. Edmondaon y. LoveUy L 103. 

2. It is not necessary to the delivery of a deed as an etcroto, that the obligee 

should be privy to its deliveiy, nor that the thing, to be perfonned as a 
condition of Uie delivery, should be a thing to be done by the obligee. 
Mayor and Commonalty of Alexandria y. Moorey L 193. 

5. A subscribing witness to a deed may be compelled to attend court to prove 

the execution, so that it may be recorded. Inoin v. Dunhp, L 662. 
4. The addinff of a new surety without the consent of the others, makes the 
bon(^ void. Long v. ONeaUy L 233. 

6, A deed of land in Maryland acknowledged by t]ie grantor before two 

justices of the peace of the dbunty in which the grantor then resided, 
not being the county in which the land laid, is liot properiy recorded 
under the Maryland Act of 1766, c. 14, unless there were indorsed on 
the deed, a certificate of the deik of the county, under the seal of the 
court, that the two iustiees were, at the time, justices of the peace of 
that county, and sucn certificate recorded with the deed. Miiiiyan v. 
Mayney ii. 810. 

6. See CoN0XDERATioy, 9. Munro v. Rabertsony iL 969. 

7. Whatever may be the words of grant in a deed, it is the office of the Aa&«fi^ 

dum to limit and confine tiiem, and to ascertain the commencement and 
duration of the estate created or conveyed by the deed. MccAefi v. WH^ 
eony iii. 242. 

8. A deed of baigain and sale was made by J. W. to his brotiier T. W., of a 

negro woman named Bet and her increase, ^ from and after the date 
hereof," *< with this reserve, that they are to remain with my fitther, J. W., 
who is to hold and have the entire use and benefit of them during his 
life ; and at his decease my said brother Thomas, his heirs, executors, 
administrators, or assigns, to take, hold, and possess them ever after ; To 
have and to hold the said negro Bet and her increase as a fores aid, (firam 
and after the decease of my fiUher as aforesaid,) unto my said brother 
Thomas Wilson, his heirs, executors, administrators, and assigns, wiUi 
ffeneral warranty from and after the decease of my fother as aforesaid * 
Heldy that neither T. W. nor his fotfaer took any ^hmg by the deed. 
Ibid. 

9. See Copt, 1. Bank of the United States y. BemUngy iy. 81. 

10. An original deed which has been recorded in the had records nnder.a 
decree in chancery, according to the Maryland Act of 1792, c. 41, § 3, 
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maj be addnced in a sabsequent action of ejectment, and identified as 
the deed thus ordered to be recorded, althongh it did not continue to re- 
main on file in the suit in which it was ordereid to be recorded. Ibid. 

11. Parol evidence may be given that the persons who took and certified the 

acknowledgment of a deed, were, at the time of taking and certifying the 
same, justices of the peace ; and it is not necesoary t£kt their officiaTcha- 
lacter should appear upon the fiice of their certificate of acknowledge 
ment Ibid. 

12. The parties to deeds are estopped to deny the truth of the recitals therein ; 

and if the deeds are offered only to show the transmission of the legal 
title, the truth of the recitals need not be proved aliunde. Ibid. 
18. If a deed of bargain and sale be made by a trustee, the legal estate passes, 
whether the terms of the trust are complied with or not. For if the bar- 
gainee takes with notice, he himself stands as trustee in the place of the 
baigainor ; if without notice, and for a valuable consideration, he takes 
an absolute title ; for a trustee conveys by virtue of the legal estate 
vested in him, and not by virtue of a power. Ibid, 

14. A deed of bargain and sale by a person not in possession, is void. Ibid. 

15. If, by the terms and nature of the deed, the possession of the property is to 

accompany and foUow the deed and it does not, but remains with the 
grautor ; such deed is fraudulent in law and void as to the creditors of 
uie grantor, although the deed should be acknowledged and recorded 
accordinjg to the ]l£iryland law of 1729, c. 8, § 5 ; but such deed is void 
only agamst creditors of the grantor who thus retains the possession in- 
consistently with the terms and nature of tibe deed. SmiA v. Binggoidy 
iv. 124. 

16. A deed, executed in Massachusetts by one of the grantors, on the 1st of 

February, 1810, ana by the other ^prantor on the 10th of August, 1810, 
in Georgetown, D. C, is to be considered as dated when the last pantor 
executed it ; and if recorded within six months after that date, it is re- 
corded in due time. Kurtz v. HoUingahead, iv. 180. 

17. A widow is not bound by her acknowledgment of a deed not recorded. 

Ibid. 

18. In the case of a sale under a creditor's bill, the heirs 9je entitled to the 

rents and profits from the death of their ancestor until the sale. Ibid. 

19. A creditor who seeks to set up a lost deed of trust not recorded in due 

lime must come in poripanu with the other creditors. Ibid. 

90. See Copt, 2. Lemon v. Baam^ iv. 466. 

21. A deed from a daughter was set aside, both on the ground of the relation 
between the parties, and the conveyance being of a reversion to the 
tenant for life without valuable consideration. Pye v. Jenkins^ iv. 641. 

S2. See Corporation of Washington, S, 4. Rodhird v. Eodbirdy v. 125. 

23. See Baron and feme, S. Bank of the United Staiee v. Zee, v. 819. 

24. Id. 8. Prather v. BurgesSy v. 876. 

25. In 1828, the commissioner of the public buildings had authority to take the 

acknowledgment (^ deeds of land in Washington county. Middleton v. 
SincUuTf V. 409. 

36. A purchaser under an execution against the grantor has a right to show 
tne deed to be fraudulent as to the creditor under whose execution he 
purchased. Ibid. 

87. Although there may be a variance in some respects in the description of 
the land in the two deeds, they may be given in evidence to tne jury, 
who may decide the question of identity. Ibid. 

28. A conveyance to his son by a fiiither, of all his estate and effects, while in- 
debted, and continuing in possession after the convevance, is evidence of 
intent to delav, hinder and defhiud his creditors. Ibid. 

89. The vendee of land cannot, after paying the purchase-money, recover it 
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back upon fiulnre of the -vendor to coiiTey, unlew the Tendee lias ten- 
dered to the yendor the fonn of a deed of conyevanoe to be executed by 
the yendor. Bat if the yendor has not a sood tide at die time he is 
bound to conyey, the yendee maj recoyer oack the purchase-monej, 
without tendering a form of conyeyance, as he is not bound to accept a 
defectiye title. GuttsehUck y. Bank of the Metropolis^ y. 485. 
30. If the vendee receiye an insufficient deed as a compliance iriih the yen- 
dor's contract to conyey, and afterward discover that the tide of the 
yendor is defective and that the deed conveys nothing; the vendee, in 
an action against the vendor to recover back the purchase-mone^ may 
ffive the said deed in evidence with other evidence showing the tide to 
be defective, &c. Ibid. 

81. If the vendor's title be defective the vendee may recover back the pur- 

chase-money, in an action of (usumpsit^ althou^ he has been in possess- 
ion of the premises several years. lUd. 

82. A deed of personal property, to be void if the grantor shaU, on demand, 

pay a certain sum to the grantee, is void in ktw as to the creditors of 
the grantor, unless the possession accompanied and followed the deed, 
although acknowledged and recorded agreeably to the Maryland Act of 
1729, c. 8, §§ 5, 6. Smith v. Hunter^ v. 467. 
99, A mortgage of idl a man's stock in trade and debts due to him, to secure 

Sayment of a debt already due and payable by him to the mortgagee on 
emand, is vmd as to croditors unless the possession accompani^ and 
followed the deed, although acknowledged according to the Maryland 
Act of 1729, c. 8, § A. Noyes el al. y. Jv. L, BreiU Garnishee, y. 656. 

DELUSION. 

1. The Court, in forming its opinion as to the soundness of mind <^ the testa- 

tor, will look rather to the facts upon which the witnesses have formed 
their opinions, dian to the opinions themselves ; but form its opinion from 
the whole evidence consistmg of foots and opinions. Newton et aL r, 
Carhery, v. 626. 

2. The influence, which will set aside a wiU, must be undue influence. The 

influence of the general doctrines of the church of which the testator was 
a member, is not such undue influence ; nor can the holdinff of such doc- 
trines be adjudged to be such delusion as will vacate the will The 
Court has no jurisdiction to decide whether a doctrine held by any par- 
ticular religious sect, be true or false. 

/ A delusion, common to all the members of a religious sect, Mill not avoid 
diewilL Ibid, 

8. See Appeal, 2. Ibid, 

DEMAND. 

See CoHTRACT, 8. Somers y. Tayloe, ii. 188. 

DEMURRER. 

1. A special demurrer will not be admitted to set aside an office-judgment 
Whetcrofi y. Dunlopy L 5. 

8. The pU&intiff' is not obliged to join in demurrer to the evidence, unless the 
demurrer expressly lulmits every fact which the jury might reasonably 
infer from the testimony ; but if the demurrer be joined, the Court wiU 
infer what the jury might infer. Negro Patty x, Edelin, i. 74. 

3. The defendant will not be ruled to argue the demurrer at the term in 

which the demurrer shall have been joined by him, iJthough the rule to 
join in demurrer shall have expired before the term. Bowman v. French, 
1. 74. 

4. A demurrer which admits a fact in one cause, is not evidence of that foet 
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in another cause, although between the same parties. AtUd y. Hepburn^ 
i. 122, 166. 
6. After judgment for the plaintiff on the defendanf s demurrer and writ of 
inquiry awarded, the Court will not permit the defendant to plead de novo 
without withdrawing his demuirer. Woodrow ▼. CoUman^ i. 193. 

6. The Court will not eiye leave to amend a demurrer unless it goes to the 

merits. OffuU y. SeaUyy i. 213. 

7. It is no ffround of general demurrer to an indictment for misdemeanor 

under the laws of Virginia of 1 793 and 1 795, that the name <^ a prosecu- 
tor is not written at the foot of the indictment United States y . Sanford^ 
i. 323. 

8. A special demurrer brings into question the substantial yaliditjr of the 

eeading of the demurrins party. Vowell y. LykSf i. 428. 
i Court will permit the defendant to withdraw the general issue and file 
a general demurrer. Deakins y. Lee, i. 442. 

10. AfUr judgment for the plaintiff upon demurrer to the replication to the 

plea of imitations, the Uourt will not permit the defendimt to withdraw 
the demurrer and rejoin specially; unless he can show, by affidavits, 
that it is necessary to the justice of the case. WiUon y. Mandeville, L 
452. 

11. The Court may, in its discretion, allow the general issue to be pleaded after 

judffment upon the demurrer has been awarded by the Supreme Court 
of the United States, and a mandate to this Court to enter the judgment, 
and award a writ of inquiry. Sheehey y. Mandeville, ii. 15. 

12. A count for injuring the plaintiff's mare by neffligence, and a count upon 

a promise to return the mare safe, may be joined, and advantage can 
only be taken of the misjoinder, if it be one, by special demurrer. Vobbin 
y. Foyle$^ ii. 65. 

13. If the plaintiff demur to the defendant's plea to a chancery attachment, he 

thereby waives his ri^ht to move to strike out the plea, on the ground 
that it was pleaded without giving special baiL Irwin v. Henderson, ii. 
167. 

14. A person, for whose benefit an action is brought, but who does not appear 

to be a party upon the record, nor to be interested in the cause, cannot 
come in, and, m his own name, reply fraud and collusion between the 
legal plaintiff and the defendant, to defeat the action ; and such a repli- 
cation is bad upon demurrer. Welch v. Mandeville, ii. 82. 

15. Upon a prayer for an instruction to the jury, the Court, in considering the 

question whether the jury can, from Uie evidence, infer the facts neces- 
sary to justify the instructicm prayed, must decide in the same manner as 
they would upon a demurrer to the evidence, and will consider all those 
facts as proved which the jury could legally infer from the evidence ; but, 
upon the question whether the instruction prayed be justified firom the 
fiusts stated in the prayer, the Court is bound to decide upon those prin- 
ciples which ought to govern diem in deciding upon a special verdict 
Tne ultimate facts upon which *tiie party relies must be expressly and 
absolutely stated. The Court can infer nothing. Bank of Alexandria v. 
DeneaUj iL 488. 

16. If the pUuntiffs are misnamed in the title of the cause in the mamn of a 

plea of limitations, the plea is bad on special demurrer. Bank ojColum- 
oia v. Jones^ ii. 516. 

17. The title of the cause, written in the margin of a plea, is no part of the 

plea, but is only an intimation to the clerk in what cause he is to enter 
the plea; and a mistake in the name of one of the parties in the cause 
made in the marginal title, is not fiital to the plea, even upon special de- 
murrer. Bank of Colvanbia v. Ott, iL 529. 



108 GENERAL INDEX 

DEMURRER, (continued.) 

18. The defendant cannot take advantage <^ a Tariance between the vrit and 

declaration without praying oyer of the writ Triplet v. Warfieldf ii. 237. 

19. Upon the defendant's demurrer to evidence, the Court cannot render judg- 

ment for the plaintiff if the declaration be substantiaily defective. Bank 
of the United States v. Smithy iL 819. 
30. The Court will not compel a party to join in demurrer to the evidence 
unless the other will admit all such facts as might be fairly inferred from 
the evidence. Jordan y. Sawyer y ii. 873. 

21. The time of filing the indictment will apnear by the caption when the 

record is made up ; and, upon demurrer, the judgment must be upon the 
whole record ; and if upon the whole record it should appear to the 
Court that the offence was conomitted beyond the time limited, judgment 
must be rendered for the defendant United States v. Watkins, iii. 441. 

22. The defendant has a right, upon demurrer, to avail himself of the statute of 

linutations. Ibid. 
S8. The limitation of two ^ears in the Act of April SO, 1 790, is applicable to 
common-law offences m the District of Columbia. Ibid. 

24. The Court may, in a criminal case, suffer the defendant to withdraw his 

demurrer to me indictment, afler argument, and after the Court has inti- 
mated an opinion that it ought to be overruled, and before judgment 
entered upon the demurrer. Ibid. 

25. Although a jud^ent against the defiSndant upon demurrer in a case of 

misdemeanor is peremptory, vet it is not so if against the United States, 
for they may send up new bills of indictment successively, until they have 
made their case perfect in form. Ibid. 

26. Upon suffering a defendant to withdraw his demurrer afler argument, and 

afler an intimation of the opinion of the Court, they may require him to 
waive his rieht to move in arrest of judgment for any matter apparent 
upon the inmctment. Ibid. 

37. Upon a general demurrer, the judgment must be against him who oommits 
the first substantial fault in the pleadinss. A special demurrer operates 
as a general demurrer as to all the pleaoings of the party demurring. 
A rejoinder is bad which avers several distinct answers to the replicatioD, 
or tenders an issue upon matter of law. McCue v. Corporation of Wash- 
ingtouy iii. 689. 

28. A general demurrer to the declaration must be overruled if it contain one 
^ood count, although it contain also three bad counts. Ibid. 

39. It IS not universaUy true that what would be fittal upon demurrer would be 
equally fatal in arrest of judgment Upon demurrer, the Court decides 
upon the whole record as it then appears ; but upon a motion in arrest of 
judgment the Court decides upon the whole record as it then appears. 
There may be a prima facie cause of demurrer, which may be removed 
by the subsequent pleadmss. United States y. Henry H. White, v. 78. 

80. See Amendment, 3. Suckley y. Slade, v. 128. 

81. If it appear from the whole record upon an indictment for a misdemeanor, 

that the offence was committed more than two years before the indict- 
ment was found, the defendant may avail himsefr of that defence by a 
general demurrer. United States v. Richard H. f^ite, v. 868. 

82. If evidence be civen on both sides, and be complicated, the Court will not 

compel the plaintiff to join in demurrer to the evidence. Stewart y. 
Columbia Ins. Co. ii. 442. 

DEPOSITION. 

1. A deposition taken under a commission may be read in evidence, unless 
the opposite party can prove that the witness is within reach of the pro- 
cess of this Court Ridgway v. Ghequier^ L 4. 
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2. One hcRir^s notice to the attorney at law of the opposite party, of the time 

and place of taking a deposition, when the party lives in the same village 
or town, is reasonable notice, unless special circumstances should render 
it unreasonable. Le^er v. Bicldey, i. 29 ; NichoUs v. White, Id. 58. 

3. A deposition taken by dedimw, may be in the handwriting of the counsel 

6£ tne party. Ibid. 

4. If a party haa had no opportunity to cross-examine a witness whose deposi- 

tion has been taken under the Act of (ingress, the Court will continue 
the cause. Dade y. Young, i. 128. 

5. One day's notice to the attorney at law is sufficient to take the deposition 

of a seafaring-man, under the Maryland law, 1721, c. 14, § 8 ; but it can- 
not be read unless the witness has gone from the district. Bowie y. 2*a^ 
hot, i. 247. 

6. It is not necessary that the nodce of taking a deposition under the Act of 

Congress should state the reason for taking it Dehutt$ y. McCuUoch, i. 
286. 

7. To enable a party to read in evidence a deposition taken de bene esse, 

under the Act oi Virginia, he must prove that the witness is unable to 
attend. Jones v. Greenolds, i. 389. 

8. When depositions have been taken by one party without notice to the 

other, the cause may be continued. Slraas v. Marine Ins. Co. i. 848. 

9. A deposition taken de bene esse, cannot be read in evidence if the witness 

lives within one hundred miles of the place of trial, although he live out 
of the district Park v. WilKs, i. 857. 

10. A deposition taken and filed by the defendant may be read in evidence by 

the plaintiff, upon proof that the witness is beyond Uie jurisdiction of this 
Court Ibid. 

11. Under the Virginia law respecting the taking of depositions, notice to the 

attorney at law is not sufficient Wheaion v. Love, i. 429. 

12. The party will not be permitted to cive parol evidence of a cause of cap- 

tion of a deposition different from the cause stated by the magistrate who 
took the deposition ; and if that cause be insufficient, the deposition will 
be rejected. Id. 451. 
18. This Court wiU not grant a commission in a civil action at common law to 
take the deposition of a witness residing in Virginia within one hundred 
miles of the place of trial ; because he may be summoned to attend per- 
sonally. WeUford Y. Miller, I 4S6. 

14. A deposition taken, but not used by the plaintiff, cannot be read in evi- 

dence by the defendant if the testunony would not have been competent 
for the defendant if it had been taken on his part. Reid v. Hodgson, i. 
491. 

15. The judge, who takes a deposition under the Act of Congress, must cer- 

tify that the vritness was cautioned and sworn to testify the whole truth, 
and that notice was given to the adverse party, or the reason why it 
was not given. PenSeton y. Forbes^ L 507; Garrett v. Woodward, ii. 
190. 

16. The ma^strate who takes a deposition under the Act of Congress, must 

certify all the &cts necessary to make it evidence under the act Jones 
y. KnowUs, i. 528. 

17. It is a sufficient averment of the residence of the adverse party by a maffis- 

trate who takes a deposition under the Act of Congress, if he certify that 
it appears to him tnat the party resides more than one hundred miles 
from the phice of caption, nardcs v. Miller, i. 548. 

18. If the defendant take and return the deposition of an interested witness, 

he cannot object to its being read because the witness was interested. 
Henry y. RickeUs etd.i. 545. 

VOL. VI. 10 
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19. The fees of a magistrate, in anotlier State, for taking a denoeition under 

the Act of Congress, may be taxed in the bill of costs, in Virginia. Fry 
y. YecUofif i. 560. 

20. Two hours' notice of taking a deposition in Alexandria, where all the par- 

ties resided, was too short Jamiesan v. WUHs^ i. 566. 

21. Notice of a motion for a dedimua to take depositions in a foreign oonntry, 

may be given to the attorney at law. Irving y. Sutton^ L 575. 

22. The Court will not, in a ciyil suit, attach a witness who resides more than 

one hundred miles from the place of trial, nor issue a subpcena command- 
ing him to go and testify b^re a magistrate. Henry y. EkketU el aU i. 
580. 

23. A deposition taken without notice, and not upon interrpgpitoiies, under a 

commission issued by consent, cannot be read in eyidence. Dutdop y. 
Munroe^ i. 536. 

24. The magistrate who, in taking a depontion under the Act of Congress, 

reduces to writing the testimony of tne witness, need not state that it was 
done in the presence of the witness ; if reduced to writing by the witness 
himself, it must be done in the presence of the magistrate ; and that fiu^t 
may be proved aliunde. The authority of the magistrate need not be 
proved otherwise than by his own certi&cate. Vasee y. Smith, iL 31. 

25. In taking a deposition under the Act of Congress, it is not necessary that 

the party or the magistrate should give notice to the adverse party or his 
attorney, if neither be within one hundred miles of the place of caption ; 
nor that the magistrate should certify that he was not of counsel for either 
of the parties, nor interested in the event of the suit Peyton y. VeUehy 
ii. 123 ; MlUr y. YowiOj ii. 53. 

26. When notice is given ttuit a deposition will be taken between certain 

hours, it is not necessary to wait till the last hour. House y. Cash^ iL 
73. 

27. If the magistrate who takes a deposition under the Act of Congress, omits 

to 9tate whether notice was given to the defendants, it is competent for 
the other party to prove that the defendants lived more than one hun- 
dred miles from tiie place of caption, and had no i^gent or attorney 
within one hundred miles, &c. Iravers v. BeU et aL ii. 160. 

28. The magistrate who takes a deposition under the Act of Congress, must 

certify that the deponent was ^ carefully examined, and cautioned, and 
sworn, or affirmed to testify the whole truth.** Gwrett v. Woodward^ ii. 
190. 

29. The magbtrate, who takes a deposition under the Act of Congress, need 

not certify that the deponent subscribed it in his presence ; but the title 
of the cause in which it is to be used, must be truly stated in the certifi- 
cate of caption. Centre v. Keene, ii. 198. 

30. A deposition taken under the Act of Con^^ress, must be reduced to writing 

by the magistrate or by the deponent m his presence. Edmondson v. 
Barr^ ii. 228. 
81. If, at the trial, all objections to a deposition are wuved, and a new trial be 
ipwited, the Court will not suffer objections to be made to the same depo- 
sition at the new trial. Ibid. 

32. If a magistrate who takes a deposition under the Act of Congress, certifies 

that the deponent was carefuUy examined, and cautioned, and sworn to 
speak the whole truth, it is to be inferred that he was so examined, &c., 
by the magistrate. Ibid, 

33. The magistrate, who takes a deposition under the Act of Congress, must 

certify the reasons of its being taken. Woodward y. Holly ii. 236. 

34. In taking ex parte depositions under the Act of C(»gress, the requisites ot 
- the act must be strictly pursued. Thorp v. Simmons^ iL 195. 
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85. J£ the name of one of the defendants be omitted in the caption of a depo- 
sition, it cannot be read in evidence in the cause. Smitk ▼. Coleman^ ii. 
237. 

36. It is not necessary that the majgistrate who takes a deposition under the 

Act of Congress, should certify that "die opposite party had no attorney 
within one hundred miles of the place of caption, m order to excuse the 
want of notice. Ibid, 

37. It is no objection to a deposition, that the magistrate omitted to certify that 

he cautioned the witness. Brown y. Piatt, u. 253. 

38. If a deposition be taken in a cause against three defendants, one only of 

whom has been taken, the other two must be notified, &c. Ilnd. 

39. It is no objection to a deposition that, in the caption, it is not stated in 

which county of the District of Columbia the cause is depending ; nor 
that the name of one of the parties i§ misspelled ; nor that die magistrate 
has not certified that he reduced the testimony to writing in the presence 
o£ the witness ; nor that the witness signed it in the presence of the 
magistrate. Van Ness v. Hetneke, ii. S59. 

40. The mistake of the clerk in misnaming one <^ the parties in a commission 

to take the deposition of a witness, may be amended by the order, in 
case of the death of the witness before the trial Boone y. Janney, ii. 
312. 

41. It is not a valid objection to a deposition taken under the Act of Congress, 

that its envelop is not directed to *' the Court,** if it be directed to " the 
judges of the court" Thorp v. Orr, ii. 885. 

42. It is sufficient evidence that the deposition ** was sealed up " by the magis- 

trate, if the envelop be sealed, and the name of the magistrate written 
across the seal. Ibid. 

43. Depositions taken in another suit for freedom b^ one of the same family, 

cannot be read in evidence as hearsay, respectmg the condition of their 
common ancestor. Humphries v. Tench, ii. 337. 

44. The Court will reject a depoation, if the notice was not reasonable. 

Notice given at noon, to take a deposition between four and six o'clock 
of the same evening, is not reasonable, if there be no special circum- 
stances to prevent an earlier notice. Renner v. Hoioland, u. 441. 

45. In taking a aeposition under the Act of Congress, it is not necessary that 

the notice to the opposite party should require him '' to put interrogato- 
ries if he should thinx fit; " nor that the masistrate should certif|r that the 
witness was sworn to testify the whole trutii ^ in the matter m contro- 
versy ; " nor that the testimony, if reduced to writing by the witness, was 
so done in the presence of the magistrate; nor will a deposition be 
rejected on account of tiie evidentiy accidental omission of a word in the 
magistrate's certificate of the caption. Bussard v; CataHno,u. 431. 

46. The ex parte deposition of a deceased witness, not taken by consent, can- 

not be read in evidence. Zantzinger v. Weightman, ii. 478. 

47. When the issue is joined between the plaintifi* and the garnishee, in behalf 

of himself and his principal, the deposition must be entitied as of a suit 
between the plaintiff and the sarmshee, and not between the plaintiff 
and the principal defendant J&ker v. Mix, iL 535. 

48. A dqxMition taken before the mayor of a city, who usually certifies his 

acts under his official seal, must be so certified, or his authority otherwise 
proved, which it seems may be done by parol. Paul v. Lowrt/, ii. 628. 

49. The certificate of a ma^trate who takes a deposition of a witness upon 

his affirmation, in Pennsylvania, that the witness was conscientiously 
flcmpulous of taking an oath, is sufficient evidence of that fiict to admit 
the deposition to be read in evidence. Elliot v. Hayman, ii. 678. 

50. If a deaimm issues to take depositions in a cause in which Richard M. 
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Meade is plaintiff, whereas die name of the plaintiff was Richard W. 
Meade, and the conmuflBtoners certify that they took the depodtionfl to 
be read in a canse in which Richard W. Meade was plaintiff, the deposi- 
tions are admissible, notwithstanding the clerical error in writing an 
<* M ** for a W, in the commission. In taking a deposition under a com- 
mission, it is not necessary that it shoold be written by the commission- 
ers, or by their clerk, or by the witness. Meade v. Keene, iii. 51. 

51. A **coun^ commissioner," in the State of Illinois, is not authorized to 

take depositions under the Judiciary Act of September 94, 1 789, § 30, 
to be used in the courts of the United States. Gary v. Union Bank^ iiL 

91. 

52. The certificate of the commissioners that they had taken the oath pre- 

scribed in their commission, is sufficient eiddence of that &ct They are 
j^tMUt officers of the court, afld are to be believed. Winter v. Simontony 
ni. 104. 

53. In a joint action against two, if one only be taken, and an alias capias be 

issued against the other from tenn to term, and before he be arrested, a 
deposition be taken on the part of the plaintiff, by consent of the defend- 
ant who was first taken, witn an affreement that it shoald be read at the 
trial ; and if, in the caption of the aeposition one only of the defendants 
be named, and aflerwsurd the other be taken, the deposition may be read 
at the trial against both defendants. PanniU ▼. EHason^ iil 858. 

54. The Orphans' Court is not bound to receive as evidence, the testimony 

taken under a commission not issued by the consent of the parties, and 
not directed to commissioners mutually named by the parties; and not 
issued in conformity with any established practice, or rule of the Orphans' 
Court. WaUh y. Walsh, iii. 651. 

55. The Orphans' Court may adopt the practice of courts of chancery, as to 

the manner of issuing conunissions, or it may establish rules of practice 
I for itself in this respect IbicL 

, 56. Notice at Washington, D. C, on Thursday, the Slst of December, that a 

i deposition would be taken in Baltimore on the 2d of January, was not 

' reasonable notice. Barreil t. SimonUmy iii. 681. 

57. Notice of taking a deposition under the Act of 1789, directed to the party 

himself, may be served on his attorney at law. BarreU v. Limington^ iv. 
70. 

58. Notice on the 28th of December, to take a deposition in Alexandria on the 

29th, is not too short, all the parties residing in that town. Athmon v. 
Crfenn, iv. 184. 

59. The Court will not order a commission to take the deposition of a witness 

residing in Maryland within one hundred miles of the place of trial ; be- 
cause this Court has authority to ccMupel the attendance of the witness. 
Gusline v. BinggM, iv. 191. 

60. See Bills akd Notes, I, 2, 8. Whitney v. HunUj v. 120. 

61. A deposition cannot, under the Act of Congress, be taken before a judge 

of the City Court of the city of Lexington in Kentucky. Foreman v. 
Holmead, v. 163. 

62. A commission to take a deposition in a foreign country may issue for the 

plaintiff, ex parte, by order of the Court, or of a judge in vacation, if ^e 
onposite party does not file his cross-interroeatones within five days next 
aiber the rule->day after the plaintiff shall nave filed his interrogatories ; 
provided his interrogatories shall have been filed ten days before the 
rule-day ; and it is not necessary to give notice to the opposite party of 
the filing of the interrogatories ; nor is it necessary that the party, or 
the commissioner, should give notice to the opposite party of the time 
and phKie of taking the (^position in a foreign country; but it moat 
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appear that the commuBioner took the oalli annexed to the commission. 
Prevail ▼. Bache^ ▼. 463. 

63. In taking a deposition nnder the Jndiciarr Act of 1789, the notice must 

be {^yen bj the magistrate before whom the deposition is to be taken. A 
notice given hj the party is not sufficient. Young r. Davidson, v. 515. 

64. By leave of the Court, if no objection be made by the opposite counsel, a 

party may withdraw from the files of the court, a deposition, in order to 
get die magistrate to amend his certificate according to the truth of the 
case ; and such withdrawing and amending are not sufficient ground for 
rejecting the deposition. Lealherberry t. Kaddiffe, v. 560. 

65. If a deposUion be taken de bene esse, because the witness is about to go out 

of the district, and to a greater distance than one hundred miles from the 
place of trial, and he goes accordinriy, it is not necessary that a subpoena 
should have issued to tne marshal S this district, in order to enable the 
party to use the dqxMtion ; it is sufficient fi>r him to prove, to the satis- 
&ction of the Court, that the witness, at the time of the trial, is gone to 
a greater distuice, &c., akhoogh the witness may have been wiuin the 
district between the time of taking the deposition and the time of trial. 
Ibid. 

DEPRECIATION. 

Upon a deed made in 1 779, reversing an annual rent of £26 current money 
of Virginia forever, the rents accruing dnrine the existence of paper 
money, are to be reduced acoording to the scafo of depreciation. Mars' 
teBer v. Faw, i. 11 7. 

DESCENTS. 

When proceedings are under the general and ordinary jurisdiction of the 
Court as a court of law or a court of equity, many things majr be pre- 
sumed which do not appear upon the r^ord, and evidence will not be 
permitted to contradict the presumptions arinng from the acts of the 
Court ; but if the proceedings be under a special authority delegated to 
the Court in a particular case, and not undeor its g^eral jurisdiction as a 
court of common law or of equity, nothing material can be presumed ; 
and the person, clahning title under such proceedings, must show them to 
be regular, and to be in a case in which the Court had jurisdiction and 
was anthoriged to do what it has done. 

The proceedings for the partition or sale of the real estate of an intestate 
under the l&ryland Act of Descents, 1786, c. 45, § 8, are under a spe- 
cial jurisdiction given to a county court in a particular case, and every 
thing necessary to Iheir validity must be proved. A sale under that 
statute is the act of the commissioners, not of the Court ; and to be valid 
must be ratified by the Court ; and such ratification must be absolute, 
not dependent upon an act to be done in pais ; and if all the heirs are 
minors at the time of sale, it is void. Tolntie v. Tkompson, iii. 128. 

DETINUE. 

1. Detinue will lie fiir a slave, althon^ the defendaent obtained the possession 

tortioasly. Bernard v. Her^erlj nL 846. 

2. Detinue is an action in fimn ex contraolUy and not ex delicto; and is not, on 

that ground, to be excluded from the jurisdiction of a justice of the 
peace. Maynadier v. Duff, iv. 4. 

3. The justices of the peace in Alexandria have jurisdicdon in cases of deti- 

nue. Ibid. 

4. In scire facias agsinst bail in detinue it isa good plea in bar, that no ca. sa. 

had been ianed against the principal. Bernard v. MeEJunna, iv. 130. 

10 ♦ 
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1. See Administration, 8. GUginY, Crandell, iL 57. 

2. Id. 11. Young v. MandeviUe, iL 444. 

3. Id. 15. United States t. RickeUs^ iL 558. 

DEVIATION. 

In a yojrage to Pemambuco, the yessel, when Bhe arrived off Pernambaco, 
came to anchor off the port when she might have gone directly in. 
Held, that it was a deviation which discharged the uncferwriters. West 
y. Columbia Insurance Company, y. 309. 

DEVISE. 

1. A devise that a slave shonld be sold fi>r eight years, after which he shoahl 

be free ; the term of eight years began to run from the death of the tes- 
tator, or within a reasonable time thereafter. Negro Basil v. Kennedy^ 
I 199. 

2. A devise of land after payment of debts, subjects the land to the payment 

of the debts. Wrignt v. Wesi^s Executors, i. 808. 

3. The words, " I will in the fint place that my just debts be paid," charee the 

real estate with the payment of the debts. McCuUoch v. McLaws Ex- 
ecutory i. 304. 

4. A devise to Z. K. or his heirs is a devise to him and his heirs ; and a pro- 

viso that one of the devisee's sons should have "' a double portion more 
than his other children," takes effect only in case of the death of the 
devisee in the lifetime of the te»tator. Kinsev y. Kinsey, iii. 85. 

5. A devise to the executor in trust to apply the rents and incom to the 

support of the widow, with |>ower to sell tne estate if the income should 
not DC sufficient, is a devise in fee to the executor, and he is entitled to 
receive the rents accruing after the death of the wife. Hardy v. Bed- 
man, iii. 685. 

6. A devise, b^ the testator, to his wife '* during her widowhood, or in other 

words while she should bear his name, but m case she should choose to 
marry again, then it was his wish that the whole of his estate both real 
and personal should be given to his daughter and her heirs forever ; " is 
a devise to the widow during widowhood with a vested remainder to the 
daughter in fee. Farmers Bank v. Hooffet aL iv. 328. 

7. The testatrix, having expressed an intention *' to dispose of her woridly 

estate," and having; two grandsons, devised one half of a lot of land to 
one of them and his heirs forever ; and devised the other half of the lot, 
of the same size, to &e other grandson upon certain conditions which he 
complied with ; the Court held that he took an estate in fee. 3£Coun v. 
Lay, v. 648. 

8. A legacy for the use or support of a minister of the gospel as such, or to or 

for the use or support of a religious sect, order, or denomination, is vcxd 
by the Bill of Rignts of Maryland. Netoton v. Carbery, v. 632. 

9. A devise, to so in aid of a new Catholic Church, then building in George- 

town, is vouL for uncertainty, as well as by the BiU of Bights. Ibid, 
10. A charter granted to certain persons therein named, is to be presumed 
prima facte, to have been mnted at their instance, and to have been 
accepted by them ; but such presumption is rebutted by evidence tiiat 
no proceedin{;s were ever haa under the charter, although seven years 
had eli^Med smce its date. Ibid. 

DISCONTINUANCE. 

1. The Court will not reinstate a replevin which has been discontinued at a 

previous term. NichoUs v. Hazel, ii. 95. 

2. A replevin discontinued by the non-appearance of the defendant at the 

first term may be reinstated at the next if the omission to enter the ap- 
pearance were the error of the clerk. Sherbwiie v. King, ii. 205. 
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8. The Court will permit an action of repleyin, which has been di<continaed 
at a former term hj reason of the non-appearance of the defendant, to 
be reinstated and the continuances entered up, upon affidavit that the 
defendants counsel, on a day during the term, curected the clerk to enter 
his appearance, and that the clerk neglected to make the entry on the 
docket MeCleod y. Gloyd^ ii. 264. 

4. The discontinuance of a cause, under the Maryland Act of 1 785, c. 80, for 

want of an appearance or proceedinos for two terms after the su£^;estion 
of the death or a party, is cured by the subsequent appearance, tnal, and 
verdict. Brent ▼. Coyle, ii. 287. 

5. When an action of replevin has been discontinued by the non-appearance 

of either partjr, the Court will not, at a subsequent tenn, reinstate the 
^ cause, unless it appear to be the fault of the clerk that the appearance 
was not entared. Wiilianwm ▼. Bryan, iL 407 ; French v. VenchU, ii. 
609. 

6. If the writ be against two defendants and only one be taken, the cause is 

discontinued unless an aUas capias be issued against the defendant not 
taken, and continued hy pluries, &c., until the trial tenn. NlchcUa v. 
Feanon^ ii. 526. 

7. In case of attachment by way of execution, if there be no appearance of 

the princi^ debtor, or garnishee, or other proceeding at the return-term 
ci tne writ, the attachment is discontinued. Bar^ of Washington v. 
Brent, H 588. 

8. If some of the terre-tenants named in the scire facias are returned nihU, an 

aEas scire facias must be issued against them, or the cause will be 
discontinned. Baker v. French et al. ii. 589. 

9. If the cause be non-prossed and not reinstated at the same term it cannot 

be reinstated at a subsequent term ; but is discontinued. Biggs v. Chester, 
ii. 687. 

10. If the defendant in replevin does not appear at the return-term of the 

writ, the action is discontinued ; and the Uourt will not, at a subsequent 
term, reinstate it upon affidavit that the defendant requested an attorney 
to enter an appearance for him, and supposed it had been done. Thomp^ 
son V. Welis, iii. 5. 

11. Afler the discontinuance of a replevin, the goods are no longer in the cus- 

tody of the law, and the defenduit is not ^ilty of a contempt in taking 
possession of them. Mitchell v. Wilson, ill. 92. 

12. A replevin, discontinned at March term, 1884, by negligence of the cleik, 

was reinstated at March term, 1885. McDeimott v. Nailor, iv. 587. 

DISCOVERY. 

A bill of discovery is an ancillary process, and not for original relief. In 
order to obtain ultimate relief in equity there must be other sround than 
the mere defect of evidence in an action at law. Breckenrtage v. Peter, 
iv. 15. 

DISFIGURING. 

Biting off an ear is not disfiguring within the Virginia Act of December 
17th, 1792. United States v. AMns, iv. 98. 

DISORDERLY HOUSE. 

1. The time laid in an indictment for keeping a disorderly house is not mate- 

rial United States v. Burch, i. 86. 

2. A conviction of keeping a disorderly house is a bar for all the time pre- 

vious to the conviction. Ibid. 

3. The sellins of spirituous liquors to ne^^roes in a public manner, assembled 

in conriaerabfe numbers, and suffering them to drink the same in and 
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aboal die home, on die Sabbath, oonstitatei it a difloiderly hooie. UnUed 

StaUM V. Pnmt, i. 203 ; UwUed Slates v. Qndler, Id. 203 ; UnUed Stales y. 

Lindsey, Id. 245. 
4. Bee Bt-Law, 4. United States t. UMn Hood, n. 188. 
3. In a prosecutioii for keeping a diaorderiy house, the general chaiacter of 

the nouiie is in issue, and may be given in evidence. United States v. 

Henny Qray, u. 675. 

6. A house kept for the meeting of men and iromen for illegal and obscene 

purposes, or of enticing young girls there for debaocheiy, is a disorderly 
nouse. Ibid. 

7. It is an indictable offence at common law to keep a oommon gaming-house, 

and for lucre and gain, to cause idle and evil-disposed persons to come 
and play together there, and to game for divers large and excessive sums 
of money, to the common nuisance of the citizens of the United States. 
United States v. Jacob Dixon, iv. 107. 

8. Upon an indictment for keeping a disoideriy house, and for keepii^ a 

bawdy-house, the United States cannot give evidence of the general repu- 
tation of the house ; nor of the general reputation of the defendants. 
United States v. Jourdine et al. iv. 338. 

9. Upon a count for keeping a disorderly house, charging that the defendant 

suffered persons of iu-&me to come together, &c, evi^jsnce may be ^ven 
of the general reputation of such persons ; and the same evidence is ad- 
missible upon a count for keeping a bawdy-house. United States v. 
&evens, iv. 341. 

10. Upon an indictment for keeping a disorderly house ; and for keeping a 

a bawdy-house ; the United States cannot give evidence of the genml 
character of the defendant United States v. Warner, iv. 342. 

11. Upon an indictment for keeping a house of ill4ame, evidence of ill-fome 

of the defendant herself cannot be given. United Stales v. Nailor, iv. 
372. 

12. Upon an indictment for keeping a house of ill-fome, evidence may be given 

of the ill-fiune of its inhabitants ; but the witnesses will not be required 
to disclose their names. The Attorney for the United States will not be 
permitted to prove that his own witness is a woman of ill-fiune. United 
States V. McUouM, iv. 423. 

13. Facts stated, from which the jury may find die defendant guilty of keeping 

a disorderly house. ^ United States v. Elder, iv. 507. 

14. An indictment charging that the defendant kept a certain gaming4able 

called a foro-hank, is not sufficient under the Penitentiary Act of the 
District of Ck)lumbia. United States v. MUbum, iv. 719. 

15. The keeper of a room in which common ganung is carried on for his lucre 

and cam, and under his management and control, is guilty of keeping a 
disorderly house ; and evidence of his keeping a iaro-bank therein may 
be given under the count for keeping a disorderly house ; but an indict- 
ment for keeping a common disorderly house is not supported by evi- 
dence of keeping a room in which gaming is carried on. It is not necee- 
sary to prove tluit the defendant was also the keeper of Ihe house ; nor 
to prove other disorderiy conduct IbUL 

16. An indictment, charging that the defendant kept ''a certain unlawful, dis- 

orderlv, and ill-governed house," <* as a common tavern," '* without license," 
"and kept a common tippling-house," and therein openly sold spirituous 
liquors to all persons calling for the same, and allowed the same to be 
drunk in and about the house at sH times both at day and night, and on 
Sundays ; and permitted certain idle and 91-disposed persons to assemUe 
and continue arinking and tippling, to the common -nuisance, &c., is a 
good indictment at common law tor keeping a disorderly house. And evi> 



GENERAL INDEX. 117 

DISORDEBLY HOUSE, (continued.} 

dence that the defendant kept an open house for selling spiritaous liquors, 
and that such liquors were sold to other persons than boaraers and loaders ; 
and that the house was kept open and such licjuors there sold on Sundays, 
and at late hours of the nieht ; and persons intoxicated were seen in and 
cominff out of the house, drunk and disorderly ; is sufficient to support 
the indictment United States v. Charles Colvmbtis^ y. 304. 

1 7. If a person hires a bar-room and fixtures and occupies part of the house, 

and keeps his bar>roQm open on all days, and at all hours, and on Sun- 
days, and other days, for the sale of spirituous liquors to other persons 
than boarders and lodgers, and allows such liquors to be drunk in the 
said bar>room, at such days and times; the keeping of such buvroom and 
house is a nuisance, and will support an indictment for keeping a disor- 
derly house. Quoere t United States v. Bennevy t. 347. 

DISTRESS. 

1. Goods in the hands of an officer under a distress for rent, in Virginia, may 

be attached by the same landlord, for rent not yet due, and may be con- 
demned, although replevied by the tenant after the attachment levied. 
Herbert v. War^^ i. 80. 

2. An acceptance, by the tenant, of a bill drawn on him by the landlord, for 

the rent, is not a bar to a distress, if the bUl be not paid. Alexander v. 
Turner^ L 86. 

3. Upon the plea of ^^no rent arrear," the tenant may give evidence of work 

done, ana goods sold and deliveied to the landlord, without notice of set- 
off. FendaU v. BiUy, L 87. 

4. The landlord may distrain after the death of the lessee. McLaughlin v. 

Biggs, L 410. 

5. Upon the issue of " ao rent arrear," the landlord is not bound to prove that 

the distress was laid by his order. Ibid. 

6. Goods distrained for rent may be sold by the tenant, and the vendee may 

maintain trover for diem after they have been replevied. Cooke v. Wood" 
roWf L 487. 

7. Property distrained for rent may be transferred bv the tenant to the credit- 

ors, subject to the lien for the rent Cooke v. JNeale, i. 498. 

8. A distress for rent, laid on the last day of the tenn at noon, is too soon. 

Johnson V. Owens, iL 160. 

9. Costs do not accrue upon levying a distress for rent, unless the goods are 

sold. Wright v. Waters, iL 842. 

10. Distress for taxes due to the Ck>rporation of Washington, is not barred by 

the statute of limitations. Hogan v. Ingle, ii. 852. 

11. Chairs, left with a painter to be repaired, are not liable for his rent Mauro 

V. Botelor,u, 872. 

12. See Constable, 3. United States v. WiUiams, ii. 488. 

18. The bailiff of a landlord cannot lawfully force himself into a house by the 

outer door, (although partially opened by one within,) to make a distress 
for rent IJniUd Sates v. Stott, li. 552. 

14. Goods fraudulently removed by the tenant, although not secretly nor clan- 

destinely, may be followed and distrained by tne landlord. Jenkins v. 
Calvert, iiL 216. 

15. The tenant's removal of his goods before the expiration of the term, with- 

out the knowled^ of the landlord, and without paying the rent, is a fact 
frcMn which the jury may infer that the removal was fiaudulent as to the 
landlord. Ibid, 

16. Trover against the owner will not lie by a bailiff who distrains goods for 

rent, and leaves them on the premises of the owner, who takes them 
away. King v. Pearson, iii. 255. 
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DISTRESS, (continued.) 

1 7. The personal estate of die testator is not liable for taxes aecmine upon his 

real estate in Georgetown, D. C^ after his death ; but is lialue for the 
taxes upon his personal estate. Ron t. HoUzman^ iii. 891. 

18. A distress is not a judicial prooesa. One distress may be made for the 

taxes due to the corporation and to the ooonty, if made by the same col- 
lector. Ibid. 

19. A distress is the private remedy of the party entitled to the rent, toll, ser- 

vice, tax, or oiher duty, for which the tenant or debtor is liable. When 
the part^ who has made the distress, comes to answer for it, he may jus- 
tify in different rights, by several avowries, and thus bring each right dis- 
tinctly before the Court Ibid. 
30. Goods conveyed in trust to indemnify the landlord and his indorser against 
their responsibilitv upon a note made bv the landlord and indorsed by a 
third person, for the accommodation of tine tenant, and left upon die pre- 
mises oy the consent of the landlord, are not liable to distress for rent 
accruing after the deed of trust, while the third person remains liable as 
indorser of the note. Law v. Stewart^ iii. 411. 

21. The slaves of a stranger, hired to, and in the service and employment of, a 

lodger in a boarding-house, with the consent of his owner, and found upon 
die premises, is not liable to be distrained for rent due by the boardm^ 
house keeper ; being exempted bv the broad principl^e of public convem- 
ence ; ana not on the ground of nis being in the actual use and personal 
service of his master, unless he be so at the time of the seizing or him by 
way of distress ; and unless the taking of him wbuld be, or tend direcdy 
to, a breach of the peace. Beal v. Beck^ iiL 666. 

22. See Bank, 8. Farmers Bank v. Fox, iv. 880. 

28. If the landlord evict the tenant from part of the prenuses,'he cannot dis- 
train for the rent If he is entitled to an apportionment of the rent, he 
may maintain an action for use and occupation ; but if he is not entitied 
to an apportionment of the rent, he has no remedy. Baker v. Jeffers 
et oL iv. 707. 

24. See Bills and Notes, 19. Oriffin ff TiUey v. Wowhoardj iv. 709. 

25. See Attachment, 9. Calvert v. Slewarty iv. 728. 

26. A lease for twenty vears, not acknowledged nor recorded, is not a lease at 

will, and the landlord may distrain for the rent ; although the original 
lessee should not have been in possession for several years next before 
the distress, or should have died. The tenancy does not cease by the 
tenant's setting up an adverse claim m<Hre than six months before the dis- 
tress. Semmes v. McKnight^ v. 689. 
S7. A bona fide purchaser at a tax-sale, without collusion with the tenant, may 
enter under his purchase and convev to a third person, who will not 
thereby become tenant of the original landlord ; but if there be collusion 
between the tenant and the purchaser, to suffer the taxes which it was 
the duty of the tenant to pay, to remain unpaid, and thereby cause a sale 
by the collector of taxes, so as to enable the purchaser to buy in the pro- 
perty for the benefit of the tenant, tiie title of the property is not changed 
oy such tax-sale, and the tenant remains tenant to tne original landlord. 

28. The assessment and advertisement of property in a wronff name does not 

make the tax-sale void since the Act of Auy S6, 1894. Ibid. 

29. If an improvement extend over divers lots, personal properly found on any 

of the lots, is liable for the taxes on all the lots so improved. Ibid. 

80. Under a reservation of twenty dollars rent, " clear of all taxes and chaiises,'' 

the tenant is bound to pay the taxes as well as the rent ; although there 
be a clause of re-entry for the non-payment of the rent Ibid, 

81. If the marshal take the goods of a tenant in execution, and before he 
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removes them the landlord distrBins them for rent ; and the marahal then 
removes them from the premises withoat pa3riDg a year's rent to the land- 
lord, who then replevies them, the Court will, on motion of the defend- 
ant, at the return of the writs, order the goods to be returned to the 
defendant upon hb giving a sufficient bond to return them, &c. 
The return in such case is a matter of course, imless the court should be 
satisfied, ^ that the defendant obtained possession of the property bj foroe 
or fraud ; or that the possession being first in the plamtiff, was cot or 
retained by the defenduit without proper authority or right derived from 
the plaintuT." JUndngton v. XtnMtcuin, t. 345. 

DISTRIBUTION. 

1. See ADinKiSTRATiON, 12. MbJfU v. Varden, v. 658. 

2. If property be devised to the children of A. B., to be divided among them 

when they arrive at the age of maturity, the established rule of construc- 
tion 18, that all the children then livmff (that is, when the eldest shall 
have arrived at the age of twenty-one^ shall come in for their share, 
whether bom before or after the death of the testator. The shares of 
those who have died in the mean time will have lapsed into the general 
residuum, to be divided among the survivors ; and the children oom in 
the mean time become entitled to their equal shares with the other child- 
ren. If one die after the eldest shall have, arrived at the age of twenty- 
one, and before actual distribution, his share goes to his next of kin, and 
does not lapse into the residuum. Jbid. 
8. When the devise is directly to the children of tiie testator's brother and 
sister, the devisees take per capita and notj^^r stirpes. Ibid. 

DISTRICT OF COLUMBIA. 

The jurisdiction of the United States over the District of Columlna vested 
on the first Monday of December, 1800. United States v. Hammond^ L 15. 

DIVORCE. 

A decree for a divorce a vinculo, and declaring that the articles entered 
into, previously, for alimony, should remain in force, is no bar to an action 
on the bond given to perform those articles. McGowan v. Caldwell^ L 
481. 

DOG. 

1. A constable is not justified under tiie by-law of Alexandria, in killing a 

doff, unless the jury expressly find that the dog was " found going at lar;^ 
wimin the Umiti of the corporation without his owner." Suxmn v. Bowie^ 
iL 221. 

2. See CoRPORATioir of Wabhihotok. Corporation of Washington v. 

Lynchy V. 498. 
8. It is an indictable offence at common law, to incite, provoke, and encou- 
rage a fierce and das^^erous dog to bite and tear a cow. United States y. 
McDuell, V. 891. 

4. Qiuarej whether in an indictment for keeping a lajge dog of a fierce and 

furious nature, and suffering him to go at large in and about the public 
streets, &c., to tibe great terror of the people, and common nuisance, it is 
necessary to aver a scienter. Ibid. 

DOWER. 
1. If the widow renounce the provisioa made for her in the wiU, the remain- 
der-man takes an immediate estate in the property devised; subject to 
the widow's dower. Ladd v. Ladd, iL 505. 

5. The widow is not entitled to dower in lands of which her husband died 

possessed, but to which he had no legal title, although he had paid the 
whole puichase-money. WiiHams y . Barrett^ iL 6 73. 
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DOWER, {continued.) 

3. Upon a writ of dower, the marriage may be preyed by parol evidence of 

cohabitation as man and wife. Blodget y. Thornton, iii. 176. 

4. A widow cannot be barred of her dower by a tax-sale, either under the 

Act of Congress laying a direct tax, or for the county taxes ; nor by a 
sale under a decree in the lifetime of the husband. Blodget y. Brentj iii. 
894. 

5. A widow, before actual assignment of her dower, has no estate in the land. 

It is an incumbrance on the land into whosoeyer hands it may pass ; 
but she is not seized, and has no right to enter, or to pay the taxes, or to 
redeem the land when sold for taxes. The tenant, until assignment of 
dower, is bound to pay the taxes. A purchaser at a sale for taxes 
acquires only the rignt of the perscMi in whose name the property was 
assessed. Ibid. 
6.V Bee Damages, 3. Alexander y. Selden, iy. 96. 

7. Id. 4. Ntttt y. Mechanics Bank, iv. 102. 

8. A widow is not barred by her acknowledgment of a deed not recorded. 

Kurtz y. HoUingshead, iy. 180. 

9. See Baron and Feme, 8. Bank of the United States y. Lee, 319. 

DRUNKARD. 

A prisoner should not be found guilty, if, at the time of committing the 
act, he was in such a state of mental msanity not produced by the imme- 
diate effects of intoxicating drink, as not to haye been conscious of the 
moral turpitude of the act United States y. Michael Clarke, iL 158. 

DUEL. 

See Challenge, 1. United States y. Shackelford, iii. 178. 

DURESS. 

See Administration, 1. Foy y. TaWttrt, y. 124. 

DUTIES. 

1. In actions upon duty-bonds, the United States are entitled to judgment at 

the return term. United States y. Johns, i. 284. 

2. Sureties of an insolyent debtor, in a dut^-bond, are not entitled to juds^ 

ment at the first term against their {Principal. Johns y. Brodhag, i. 
285. 
8. A surety, who has paid money for a bankrupt in discharge of a duty-bond, 
has not the right of the United States to proceed i^dnst the person of 
the bankrupt ; but only against his efiects. Kerr y. Hamilton, i. 546. 

4. The United oti^tes haye no specific lien on imported goods, for the duties, 

after haying taken bond and security therefor, and deliyered the goods to 
the consignee. United States y. Murdoch et at ii. 486. 

5. The consignee is to be considered, under the sixty-second section of the 

Collection- Act of 1799, as the owner. The consignor neyer was the 
debtor of the^ United States for the duties. Ibid, 

6. The United States may maintain indebitatus assumpsit for duties not 

bonded. United States y. HotcHand, ii. 508. 

EJECTMENT. 

1. In ejectment, upon a re-entiy for non-payment of rent, the plaintiff need 

not show a title in fee, if he has been in possession forty-four years ; nor 
that there were not sufficient goods on the premises within the first thirty 
days ; nor that he demanded the rent on the day it became due ; nor on 
what part of a yacant city lot the rent was demanded. Codecs Leasee y. 
Vasse, i. 25. 

2. In ejectment for a lot in Washington, it is not necessary to show a grant 

from the State of Maryland. O'Neale y. Broum, L 69. 
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EJECTMENT, (contintud.) 
8. The legal title of the trustees cannot be set up against the cestuis qui trust. 
JbieL 

4. Bj the Acts of Maryland, 1791, c. 45, § 2, and 1793, c. 58, the legal title 

Tests in the cestui qui use. Ibid. 

5. In April, 1797, the commissioners were authorized to sell the public lots in 

Washington. Ibid. 

6. In ejectment the plats are a part of the pleadings ; in trespass they are 

onlj eyidence. Pancoast v. Barry ^ i. 176. 

7. A {)erson interested in supporting a particular location, is not a competent 

witness to prove it Ibia. 

8. All locations not counter located, are admitted to be correct. Ibid, 

9. Course and distance must yield to boundaries proved. Ibid. 

10. Permanent and useful improvements made upon the land, may be given in 

evidence in mitigation of damages in an action of trespass for mesne 
profits, brought aner recovery in ejectment QiU v. Patten, i. 465. 

11. In ejectment, if the clerk, by mistake, omit to enter die tenant's appear- 

ance at the first term, and jnd^ent be entered against the casual 
ejector, and a habere facias be issued, the Court will, at a subsequent 
term upon afiSldavit, quash the habere facias^ rescind the judgment, and 

Sermit the tenant to appear, upon entering into the common rule. 
icCormick v. Magruder, li. 227. 

12. When the plea in ejectment is " not guilty," or " defence on tide," the 

defendant may give evidence of possession without warrant or location. 
Bank of the United States v. BenninOj iv. 81. 
IS. See Amendment, 1. McDaniel v. Wailes, iv. 201. 

14. A purchaser under a deed of trust, need not give notice to quit, before 

bringing ejectment against the grantor of the trust deed. Notice to quit 
is not necessary, where the relation of landlord and tenant does not 
exist 
If, by the terms of the deed of trust, the grantor was to hold possession 
until a sale should be made under the deed, his tenancy ceases with the 
sale, and notice to quit is not necessary. Waters v. Butler, iv. 371. 

15. In ejectment, the death of the plaintiff's lessor cannot be taken advantage 

of, upon the general issue. Worthington v. Etcheson, v. 302. 

16. To show possession in the lessor of the plaintifiT, who was a purchaser at a 

sale under a decree of foreclosure, it is sufficient to show that the mort- 
gagor was in possession until his death ; and a lease for life, made by the 
mortgagor, is evidence of his possession, although the lease was not 
record^. Ibid. 

17. When the defendant is a disseizor and intruder, he is not entitled to notice 

to quit Ibid. 

18. If tenant for his own life die, and his heir enter, he is a disseizor and 

intruder. Ibid. 

19. If the vendee of knd who has paid part of the, purchase-money, enter 

into possession, and fail to pay llie residue according to the contract of 
sale, although demanded, the vendor cannot maintain ejectment against 
him without a notice to quit, or a notice that the contract is rescinded ; 
or a demand of pajrmen^ and notice of rescinding. Costigan v. Wood^ 
V. 507. 

20. See Amendment, 4. Wilkes v. Elliot, v. 611. 

21. If no adversary possession be shown, a plaintiff in ejectment may recover 

without showinjg possession or the right of possession, or an entry or a 
right of entry, m his lessor, within twenty ^ears. Ibid. 

22. A parol declaration, by the lessor of the plaintiff, that he had not author- 

ized the suit, is not competent to show the title to be out of the lessor of 
the plaintiff. Ibid. 

VOL. VL 11 
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EJECTMENT, (continued.) 

28. Hie defendant's possession for twenty yean, is no bar in ejectment, unless 
the defendant, or the person under whom he claims, entered originally 
nnder color or claim of title ; or unless, being in j^ossession he set op a 
color or claim of title hostile to that of the plaintiff more Uian twenty 
years before the commencement of the suit, aSid continued in pos acsed on 
ever since ; but if the defendant, or the person under whom ne claims, 
entered upon and inclosed the premises more than twenty years before 
the commencement of the suit, without any reception of the title of the 
lessor of the plaintiff, but claiming them as his own, and continued to 
occupy them until suit brought, the jury may infer that the possession 
was adverse ; and if so, the plaintiff cannot recoTer. IBid. 

24. A person who holds a bare possession of a lot in Washington, without evi- 

dence of any hand fide title in fee, in law or in equity ; such possesnon 
being either adyerse or tortious as to the legal tille and estate of tiie lessor 
of the plaintiff, or subordinate to such title and estate, cannot protect his 
possession, after paying previous taxes, by clothing it with the legal titie 
obtained by refusmg to pay subsequent taxes, with mtent to purchase the 
lot at the tax sale. PmL, 

25. If the party who calls for an account-book in the possession of the other 

party, examine it, he makes it evidence for such otner party. Ilnd, 

26. A purchase at a tax-sale, and inclosed possession under it, give color of 

title. Ilnd. 

ELECTION. 

1. A stockholder of a bank, who has pledged his stock to the bank as collate- 
ral security for the payment of his notes not yet due, has a right to vote 
as a stockholder at an election of directors. Scholfield v. Unum Bankj ii. 
115. 
3. A declaration far a libel, charging the plaintiff with an attempt to put two 
votes into the ballot-box at a corporate election, must contain an aver- 
ment of the by-law imder which the election was held. McClean v. 
Fowle^iL 118. 

3. The Columbian Insurance Company of Alexandria cannot, by a trustee, 

vote in an election of directors of the company, upon stock of the same 
company, purchased by the ccnnpany, and neld for their use in the name 
of the trustee. United States v. Columbian Ins. Co. ii. 266. 

4. See CoRPORATioiT of Washikotok, 5. United Stales v. Carbery, ii. 

858. 

5. In an action by the Bockville and Washington Turnpike Bailroad Com- 

pany, it is not necessary for the plaintiff to prove that the managers were 
elected by a minority of votes. Bockville and Washington Turnpike 
Road Co. V. Van Ness^ ii. 449. 

6. Judges of election are not liable criminally, unless they acted from a cor- 

rupt motive. United States v. GiUes et al ii. 44. 

7. Upon a motion to discharge a defendant arrested upon a capias ad 

respondendum by a marshal appointed by the President de facto of die 
United States, the Court will not decide the question whether he was 
duly elected to that office. Peyton v. Brent^ iii. 434. 

8. The mortgagor of stock in the Marine Insurance C<»npany, until fore- 

closure and sale, is entitled to vote upon the stock at the election of 
directors, and the Court will compel the mortgagee, or his trustee to cive 
a power of attorney to the mortgagor to vote at such election. Vowdl ▼. 
Thomjifson, iii. 428. 
9* An action cannot be maintained upon a promissory note, given upon a 
wager that Andrew Jackson would get the electoral vote of Kentucky 
for the office of President of the United States, because the considera- 
tion was illegal ; although the parties themselves were not qualified to 
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yote at the election ; because snch a contract tends to draw in question 
the validity of the election of the chief magistrate of the nation* Denney 
T. Elkinsy iv. 161. 

EMANCIPATION. 

No implied emancipation arises from a legacy of $25 bequeathed to slaves 
who are ordered by the will to be sold. Negro Bacchus BeU v. McCor- 
mickj V. 398. 

EMBEZZLEMENT. 

1. See Bank, 5. United States t. Forrest^ iii. 56. 

2. If a clerk embezzle the goods of Ids employer, and convert them into 

money, and deposit it in a bank to his own credit, injunction will not lie 
to restrain him from disposinff of it, although he has no other property, 
and is about to leave the distnct ; no debt being positively averred so as 
to justify a ne exeat. McKemie v. Cowing^ iv. 479. 

ENLISTMENT. 

See Apprentice, 1, 2. Ex parte Browne^ v. 554. 

EPISCOPAL CHURCH. 

The vestry and wardens of " the Protestant Episcopal Church of Alexan- 
dria," were the vestry of the Protestant Episcopal Church in the parish 
of Faur^, in the ecclesiastical meanins of those terms, as modined by 
tilie laws and constitution of Viiginia and the canons of the church. By 
the sale made under the decree, in the case of Taylor et aU v. Terret 
et oLj the purchasers became privies to the church, and may- avail them- 
selves of the estoppel resulting from the warranty of Darnel Jennings, 
the original grantor. Mason v. Muncastery ii. 274. 

EQUITY. 

1. A Court of Equity will not interfere to prevent an administrator from 

prefeiring a creditor by confessing a judgment at law. Wilson v. Wilson^ 
1. 255. 

2. By the laws of Virginia in 1801, a Court of Equity could decree a sale of 

one moiety of the fee-simple of the debtor^s lands in the hands of his heir 
at law. Prime v. McRea, L 294. 

3. Cause may be shown against a decree nisi at any time during the term and 

before any other order is made. Allen v. ThomaSy u 294. 

4. A Court of Equity will not decree the execution of a verbal agreement to 

pay the debt of another, alUiough confessed in the answer, if the statute 
of frauds be pleaded and insi^ed on in the answer. Thompson et al v. 
Jamesson^ i. 295. 

5. A deposition taken more than six months after replication, in a chancery 

suit, cannot be read at the hearing, unless taken by consent, or by order 
of the Court, or out of the district Wiggins v. Wiggins^ i. 299. 

6. The absence of a witness, at the trial at law, is no ground of equity to ob- 

tain an injunction to stay proceedings at law on a judgment (fhapman 
V. Wise if Scott, i. 802. 

7. Equity will not relieve against a judgment at law upon plene administravit 

on the ground that the defendant at law could not produce vouchers to 
support his plea ; unless there be, in the bill, an allegation of fraud, mis- 
take, surprise, or accident ffilson*s Administrator v. Bistable, i. 804, 
894.* 

8. The laws of Maiyland respecting security for fees and costs, do not apply 

to suits in equity. Bay v. Law, i. 849. 

9. Equity will compel the defendant to ^ve up an inventory necessary to 

enable the pkuntiff to support his action at law. Walker v. Wanton, i. 
897. 
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10. The Court will not enjoin what may or may not be a nnisance. Ramsay 

T. Riddle, L 899. 

1 1. The proceeds of sales of land made under a will to pay debts, are equitable 

assets. Dixon v. Ramsay, i. 496. 

12. See Bank, 1. Davis v. Beverly (f Riggs, ii. 85. 

13. See Contract, 2. Dunlop y. Hepburn, ii. 86. 

14. In Alexandria an execution de bonis proprOs is the proper process against 

an executor upon a decree in equity for the balance of his administration 
account Cauett v. Fairfax, ii. 99. 

15. The Court will not, on motion, quash the return of a Ji.fa. levied upon an 

equity of redemption. Warjieldy, Wirt,u. 102. 

16. A plaintiff at law, in Alexandria, D. C, after the dissolution of an injunc- 

tion, having taken out hi^ execution and obtained satisfaction of his judg- 
ment at law, cannot, in an action upon the injunction-bond, recover the 
interest which accrued upon his judgment while he was delayed by the 
injunction. Grundy v. Young, ii. 1 14. 

17. A trustee appointed by a debtor to sell the mortgaged premises to the 

highest biader, is bound to see that the sale is fairlv made, and that there 
is a real competition. He is as much bound to take care of the interest 
of the debtor as of the creditor ; and if he finds only sham competitors, 
he ought not to proceed with the sale at that time, but adjourn and give 
a new notice, n there were no competitors at the sale and the creditor 
has bought the propertvat his own price, and recovered judgment at law 
for the balance of die debt, the Court will injoin that iud^ent until the 
real value of the land bought in by the creditor, and tne circumstances of 
the sale shall be ascertained upon final hearing. Fairfax v. Hopkins, iL 
184. 

18. The person who takes a dishonored check pa3rable to bearer, takes it sub- 

ject to the drawers ec|uity against the person from whom he received it. 
If the holder, at the time of his receiving die check, knew that the per- 
son who gave it to him, had no right to give it, he cannot recover against 
the drawer. Rounsavel v. Scholfidd, ii. 139. 

19. Qucere, whether a Court of Eqtdty can, or ought, to decree ihe specific 

execution of a contract for the sale of personal goods in any case what- 
ever ? Harper v. Dougherty, ii. 284. 

20. This Court cannot grant an iznunction to prevent the execution of the 

Act of Congress ot the 7th of May, 1822, &r draining the low grounds in 
the cit^ of Washington. Van Ness v. United States, ii. 876. 

21. A cause in equity, in this Court, may be reheard, if the petition for rehear- 

ing be filed before the end of the next term after the final decree, and if 
no appeal lies to the Supreme Court in that cause. Clarke et aL v. 
ThreUceld,n.4.0^, • 

22. See Bonds, S. Smith v. Crease, ii. 481. 

23. A slave who has been manumitted and lost her deed of manumisdon, may 

have relief in equi^. Negro Alice v. Mortk et al. ii. 485. 

24. Unless some party defendant, against whom an effectual decree can be 

made, be found within the District of Columbia, the Circuit Court of that 
district, as a court of equity, has no jurisdiction of the cause. Vasse ▼. 
Comegyss et al, ii. 564. 

25. Upon a motion to dissolve an injunction, an averment in an ^mswer, not 

responsive to any allegation in the bill, is not, per se, evidence against 
the complainant. An answer of the defendant, in order to be evidence 
in his favor, must be an answer to a fiict, and not an answer to a mere 
inference of law. Robinson v. Cathcart, ii. 590. 

26. It is only between e^ual equities that the rule applies, jorior in tempore 

potior in jure. Ibid. 
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27. A Tolantaiy oonyeyance is Toid as to tabseqaent purchasen for yalnable 

coDAderadon, even with notice. Ibid, 
2& Wben hiubBBd and wife are co-defendants, seirice upon the husband 
alone is good service of the subpcena. Ibid, 

29. An injunction till answer will not be dissolved until all the defendants who 

Bie interested have answered. Ibid. 

30. The Court may decree the specific execution of a contract to ffive collateral 

MCuriij. iSid. ^ * 

31. The answer of one defendant is not evidence for the other. Ibid. 

32. A motion to dissolve an injunction before final hearing, is not technically 

set for hearing on bill and answer. A cause is not set for hearing on bill 
' and answer until it is set for final hearing. Ibid. 

33. A nustake of the law is not a ground for relief in equity, where no fraud 

is charged. IbitL 

34. If there are several defendants, the Court will not, in general, diswlve the 

injunction untU all have answered. Ibid. 

35. In allowing chums upon a trust fund, as between contending creditors, a 

daim, upon judgment of more than twelve years standing, must be re- 
jected, without pleading the statute of limitati<ms, as there was no time 
when the debtor, or his administrator, could plead it Farmers and Me- 
chanics Bank v. Melvin^ li. 614. 

36. The widow is not entitled to dower in lands to which her husband had only 

an equitable title. Wiiliams v. Barrett, ii. 673. 

37. He who takes a legal title, with notice of a prior equitable title, is trustee 

for him who holds the equitable title ; but the legal title obtained by a 
purchaser under the fonner, although with notice of the prior equitable 
title, will not be disturbed, if the purchaser was encouraged by the latter 
to pay the purchase-money. Kurtz v. Bank of Columbia, ii. 701. 

38. If the plaintiff has a legal claim he must pursue his remedy at law as &r as 

he can before resorting to equity. Coomhe v. Meade et al, ii. 547. 

39. A purchaser under a power eiven, by will, to the executor to sell real 

estate for the payment of debts, is not bound to see that the purchase- 
money is properly distributed among the creditors of the testator. Green- 
way y.Roberts,!!. 246. 

40. A decree nisi, upon default of appearance and answer to a bill in chancery 

does not become absolute until the end of the term next succeeding that 
to which the decree shall be returned executed. Stewart v. Smith et al. 
ii. 615. 

41. A Court of Equity will, at any time, upon motion and notice, dissolve the 

injunction for want of equity in the bill. Kidwell v. Masterson, iii. 52. 

42. A Court of Equity will not grant relief upon grounds of which the com- 

plainant might have availed himself at law. Ibid. 

43. Before a court of equity will stay a iud^ent at law it must see clearly 

that the complainant lias eauity on his side. Ibid. 

44. If a complainant in equity nas lost his legal lien and priority, a Court of 

Equity will not set it up against other creditors equally meritorious. 
Kurtz V. HoUingshead, iiL 68. 

45. See Bank, 6. ^iggs r. Swann et aL iii. 138. 

46. The complainant may file exceptions to the defendant's answer, although 

two months have expired since the answer was put in, if the defend^mt 
has not left a rule to reply. Brent v. Venable, iii. 227. 

47. See Bills and Notes, 14. Garey v. Union Bank, iii. 233. 

48. A purchaser under a decree for the sale of real estate for deficiency of 

personal estate will be authorized by ti^e Court to redeem the property 
from a tax-sale and will be aUowed to deduct firom the purchaser-money 
the amount paid for such redemption. OnetUe v. CtUdwell et oL iiL 318. 

11 • 



126 GENERAL INDEX. 

EQUITY, (continued.) 

49. The parcbaser tinder the decree of the Court is the ^ le^ representatiye " 

of the proprietor who was chai^geable with the tax, and is entitled within 
two years after the tax-sale to redeem the property nnder the fint pro- 
Tision of the tenth section of the charter of 1820, upon the payment of 
the taxes and expenses of sale paid by the purchaser, with ten per cent, 
per annum as interest thereon ; and is not bound to pay for any improre- 
ments thereon, nor for interest on taxes paid after the tax-^ale. The 
word "^ reinstate " must be construed to apply as well to the " legal repre- 
sentative " of the proprietor charged with the tax as to the proprietor 
hunself. JInd, 

50. The Court of Equity which decrees a sale of real estate, has authority in 

Washington county, D. C, to cause the purchaser under its decree to be 
put in possession by a writ of injunction, and if that be disobeyed, by a 
writ of habere facias possessionem, 1 bid, 

51. This Court, at Washington, cannot decree the sale of the lands of an intes- 

tate if any of the heirs are non-resident infimts. Hastings v. Oranberry, 
iii. 319. 

52. Qucere, whether this Court, as a Court of Chancery, can decree the parti- 

tion or sale of the real estate of an intestate under the Maryland Act of 
Descents of 1 786, c. 45, § 8 ? Ibid, 

53. A decree must be according to the allegata as well as probata. Ibid, 

54. The proceeds of sale of an equitable estate are equitable, not legal, assets. 

Law v. Law, iiL 394. 

55. In a suit upon a creditor's bill charging the real estate of an intestate for 

deficiency of personal assets, the answer of the administrator, and his 
account settlea with the Orphans' Court, axe prima facie evidence of the 
deficiency of the personal estate against the answers of the in&nt defend- 
ants who do not pretend to have any personal knowledge upon the sub- 
ject Hayman ▼. Keally et aL iii. 325. 

56. An answer relying upon the statute of limitations is in tame, if filed before 

the bill is taken for confessed. Ibid, 

57. It is no bar, in ec^uity, to the statute of limitations, that the plaintiff could 

not proceed agamst the real estate until the personal was exhausted, or 
the deficiency of personal assets ascertained. If the plaintiff's right of 
action is barred at law by the statute of limitations, it is oarred in equity. 
Ibid, 

58. The principle that the statute of limitations will not protect trustees, ap- 

plies only to express, not constructive trusts. Ibid, 

59. If the Statute of Limitations begins to run in the lifetime of the intestate, 

it is not interrupted by his death and the want of administration. Ibid, 

60. A mere eauitable interest in lands is not liable to attachment and condem- 

nation, oy wayof execution un<^r the Maryland law of 1715, c. 40. 
Sawyer v. Morth, iii. 881. 

61. Under the English Statute of 5 6. 2, respecting lands in the plantations, 

the legal estate only was liable to execution at law. The cases of Camp- 
bell V. Morris; Pratt v. Law and Campbell, and Ford v. PhUpot, con- 
sidered. Ibid. 

62. The answer of a defendant in chancery is not evidence of new matter set 

up by way of defence and not responsive to any allegation in the bill. 
Robinson v. Catkcart, iii. 377. 

63. The representation, by the plaintiff, of his opinion upon a subject reject- 

ing which the defendant is as competent to judge as the plaintiff; if 
honestly made, although incoirect, cannot be consiaered as such a mis- 
representation^ of a material fact as should prevent a decree for the 
specifip execution of a contract Ibid, 

64. A voluntary settlement, however free from actual fiwid, is, by the opera- 
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tkm of the Stat of 27 £liz., c. 4, deemed fnudulent and void against a 
Babaequent piirchafler, for valuable consideration, even with notice. Ibifi, 

65. In the following words in a written contract, namely, *' In furdier confinn* 

ati<m of the said agreement the parties bind themselyes, each to the other 
in the penal sum oione thousand dollars ;** the sum of one thousand dol- 
lars is a penalty, and not liquidated damages. Ibid. 

66. The parol evidence which ^ to control the plain legal import and construe- 

ti(m of a written instrument, which, if admissible at all, (which, perhaps, 
it may be in showing cause against a decree for a specific performance,) 
should be very clear, stronff, and explicit, and not dependent upon mere 
inferences drawn from eqmvocal expressions, recollected some years after 
the transactions. IlwL 

67. The decree must be according to the allegata as well 9a probata. Ibid. 

68. A mistake of the law is not a ground of relief in equity where no fraud is 

charged. Ibid. 

69. A vendee, coming into canity to obtain the legal title of a lot upon which 

the purchase-money has oeen fully paid, must pay the balance due to the 
venaor upon other lots. Batik of Columbia v. Dunlop, iiL 414. 

70. A legal term for years, does not merge in an equitable title to the rever- 

mon. lAde v. Ou el al. iii. 416. 

71. It is no equitable ground for enjoining a judgment at law that the comphun- 

ants have commenced a suit at law agamst the pLuntifTs in the judgment, 
to recover unliquidated damages upon a contract, unless the plaintiffs are 
insolvent, or some good ^und exists to believe that the complainants 
would not be able to obtain payment of the damages which they might 
recover. Boone v. Small, iii. 628. 

72. The Court will decree a specific execution of an agreement to convey real 

estate, although the evidence of the conclusion of the agreement be not 
very clear, if the party, in expectation of such an agreement, has been 
put into possession, and has made valuable and expensive improvements 
upon the property. I'hompson v. King, iii. 662. 

73. A Court of Equity wHl not sustain a suit to compel the settlement of the 

concerns of partners in a government contract, in the profits of which 
the agent of the government who made the contract, was to participate. 
Bartle v. Coleman, iii. 288. 

74. See Discovery. Breckenridge v. Peter, iv. 15. 

75. The value of professional services may, in equity, be set off against a single 

bill, if such was the understanding of the parties. Ashton v. McKim et al. 
iv. 19. 

76. If the proceedings in equity hfive not been recorded at full length, the ori- 

ginal papers, cbcuments, and docket^ntries, may be adduced and used 
in Court as constituting the record of the case, bank of the United States 
V. Benning, iv. 81. 

77. See Deed, 2, 8, 4, 5, 6. Ibid. 

78. A person indebted for taxes on real estate in Georgetown, D. C, and avail- 

ing himself of the benefit of the ordinance of the 15th of June, 1822, by 
giving his notes therefor, creates an equitable lien on the real estate, of 
which a purchaser is bound to take notice; and he is liable to pay the 
taxes, with interest, in the same manner as the vendor was bound. Cor^ 
poration of Georgetown v. Smith, iv. 91. 

79. A purchaser at a sale under ludgment and execution, takes only the right 

of the debtor at the time of the iudsment A judgment at law does not 
overreach the prior ecjuity of a third person, acquired bon& fide for valn- 
ble consideration. Ibid. 

80. See Damages, 8. Alexander v. SeHden, iv. 96. 

81. Id. 4. NuU V. Mechanics Bankj iv. 108. 
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88. See Contbact, 2, 8, 4. Arden y. Brawn^ ir. 121. 
88. A trustee, who U directed bj the deed- of trust to sell the property and 

invest the proceeds in productive funds, and fiuls to do so, is liable to paj 

interest Ncholson v. McGwre, iv. 194. 

84. A receipt given b^ a youns man just arrived at full a^ for a certain sum 

as his Bhu« of ms fatiiex^ estate, is not a bar in equity to his demanding 
the interest and dividends upon tiie fund to which ne was entitled by Ibe 
tenns of the deed of trust, ibid. 

85. See Account, 1. United Staiei v. Fitzgerald^ iv. 208. 

86. A purser who disburses money for the United States, which it is not his 

duty, as purser, to disburse, is, in equity, entitled to a reasooaUe com- 
pensation therefor. Ibid, 

87. Under the third section of the Yir^nia statute of usory, every debtor haa 

a ri^ht to go into equity alleging usury, whether he can or cannot prove 
it without the aid of the defendant's answer, and although judgment at 
law may have been rendered against hioL Sioann v. Brown^ iv. 247. 

88. See Bakk, 2. United States v. Alexander et aL iv. 811. 

89. Several defendants who have no connection with each other in interest, 

estate, or contract, and against whom, jointly, the plaintiffs have no cause 
of suit either at law or in equity, cannot be joined in one bilL Und. 

90. In a suit in equity to foreclose a le^ mortgage, the Court will not, before 

answer, grant an injunction to prevent the mortga^r in possession, from 
receivinff the rents and profits ; nor will they appomt a receiver, the de- 
fendant being in no de&ult for not answering. OUoer v. Decatur^ iv. 458. 

91. The defendant may, at any time, before the bill is taken for confessed, 

plead, demur, or answer ; and the plaintiff is to pursue the same course 
as if the plea, demurrer, or answer, had been filed before the expiration 
of the three months limited for answer by the rules of the Court Ibid. 

92. See Embezzlement. McKenzie v. Cotving, iv. 479. 

93. See Deed, IS. Pye v. Jenkinsj iv. 541. 

94. If the answer be filed in term-time the Court will hear a motion to dis- 

solve the injunction at any time, upon reasonable notice. Three days' 
notice, left at the office of the complainant's solicitor, in his absence from 
town, is reasonable. Caldwell v. Walters, iv. 577. 

95. A defendant who appears to a bill of revivor, is not entitled to the benefit 

of the sixth and tenth rules of practice established by the Su]>renie Court 
of the United States for the Circuit Courts ; but the Court will order the 
suit to stand revived unless cause be shown to the contrary in ten days. 
Oliver's Executors v. Decatur, iv. 592. 

96. The commissions of a supercargo of a seauestered cai]20 are a charge upon 

the proceeds of sales, and are not included in the in&mnit^r to be granted 
by tne sequestering government The indemnity stands in the place of 
the proceeds of sate, and the commissions are a chai^ upon that indem- 
nity. Stewart v. CaUaghan, iv. 594. 

97. A iustice of the peace has authority to administer an oath to an answer in 

chancery. United States v. Cawing, iv. 618. 

98. Upon a creditor's bill against the surviving partner of a mercantile firm, a 

receiver may be appomted. Dick et aL v. Laird, iv. 667. 

99. This Court, when sittinff in a case of partition of an intestate real estate, 

under the Maryland law of descents, 1786, c. 45, § 8, sits as a county 
court of common law, exercising a summary jurisdiction given by the 
statute, and has no authority to grant rdief as a Court of Equity. Shaw 
V. Shaw et al. iv. 715. 

100. In making sale of the real estate of an intestate, where it will not admit of 

a specific division among the heirs, according to the Maryland Act of 
PescentB, 1786, c. 45, § 8, the conunissioners may annex to the terms of 
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sale, a condition, that if the purchaser shall fail to comply with the terms 
of sale within a certain namoer of days, the property shall be resold at 
his risk ; and it is not necessary that the first sale should have been rati- 
fied by the Court, in order to charge t^e first purchaser with the loss 
upon tiie resale. Ibid. 

101. If the husband of one of the heirs be a delinquent purchaser and liable to 

the loss upon the resale, his wife's share of the estate cannot be charged 
with the loss. But if one of the heirs becomes a purchaser and fails to 
comply with the terms of the sale, his share of the purchase-money may 
be applied to make good the loss ; although he may, after his de&ult, 
have assigned his share of the estate, or of the purchase-money, to ft 
stranger. The assignee must take it, cum (mere. Ibid. 

102. The commissioners appointed under the Maryland Act of Descents to sell 

the real estate of an intestate, are liable to be made defendants to a bill 
in equity, and may be compelled to answer, and account for the money 
they have received. Ibid. 

103. When a j>arty is obliged to ask the aid of a Court of Equity to enforce his 

legal ru^hts, the Court may compel him to do equity, and will only grant 
him relief to the extent of his equitable rights. Ridgeway y. Hays et aL 
y. 28. 

104. The consignee to whose possession the property has not come, (it having 

been seized by a foreign government,) has no right, in equity, to detain 
the whole sum awarded as mdemnity under the French Treaty of July 4, 
1831, nor to enjoin, in the Treasury of the United States, more than his 
expenses and commissions. Ibid. 

105. The commissioners imder the French Treaty of 1831, had no power to 

decide ultimately between two or more conflicting American cliumants.' 
Ibid. 

106. If the property seized belonged to a firm, one member of which was not a 

citizen or the United States, his share of the loss could not be allowed as 
a chum under that treaty ; yet he would be entitled to receive, out of the 
sum awarded to the other members, what he had paid for freight, and for 
moneys advanced. Ibid. 

107. The decision of the commissioners is conclusive as to the question whether 

the claim was valid against the French government under the trea^ ; 
but not as to the question whether it was good against the indemmty 
awarded. Ibid. 

108. The commiaaons of ihe consignee are not chaigeable to the French 

government under the treaty ; they are a chai^ against the indemnity 
only, as the^r would have been against the proceeds, if the property had 
not <been seized by the French government, and had been sold by the 
consignee. Ibid. 

109. The consignee had a right- to make reclamations on the government of 

France, and were jusUy Sntitled to reasonable compensation for their 
trouble and expenses. Ibid. 

110. Where the United States are mere trustees of a fund for the benefit of 

individuals, it seems that it may be enjoined and staid in the treasury. 
Ibid. 

111. A decree that one has a specific lien on a lot for the amount expended in 

improving it, under the expectation of obtaining a title, authorizes him to 
come upon the insolvent estate of the owner of the lot, as a general cre- 
ditor for the balance of the money thus expended, after d^ucting the . 
proceeds of the sale of the lot Thompson v. King, v. 98. 

112. See Babon and Fbme, 1. Dorsett v. MarshaU, v. 96. 

113. Courts of equitjr have jurisdiction to decree the surrender of negotiable 

notet unoonscientionflly withheld by the defendant White v. Clarke jr 
Briscoe^ v. 102. 
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114. If goooB be sold at an abatement of five per cent from the in voice prices 

npon the vendee's assurance that the notes given by him therefor snould 
be ponctoally paid, and he suffers one of them to be protested ; and the 
vendor afterward receives ffoods for his claim at sevenhr per cent, the 
seventy per cent is to be cuculated npon the amount due on die notes, 
and not upon the full invoice price. loid. 

115. The rule, that if a debtor in compounding with his creditors, secretlr pro- 

mises to pye to one more than to the others, in order to induce him to 
sign the mstrument of composition, it is void, onl^ applies to cases where 
the creditors are snpposea mutuidly to agree with each other as well as 
with the debtor. IBut when each creditor is separately compounded 
with, this principle of mutuality and equality does not apply. Each 
creditor has a right to make his own bargain with his debtor; and one 
bargain cannot be void because it is better than another. Ibid. 

116. A fraud in another transaction between the plaintiff and others, not parties 

in the cause, cannot invalidate the transaction between the parties to die 
suit before the court Ibid, 

117. The equity of redemption of a leasehold estate, cannot be seized and sold 

under & /ten facias. Van Ness v. Hyatt et al. v. 127. 

118. See Baron and feme, 2. Mdrkoe v. Maxctff v. 806. 

119. The Court will set aside a sale made under its decree, if not fiiirly made. 

Bank of Alexandria v. Taylar^ v. 314. 

120. See Answer. Dutilh v. CoursavU, v. 349. 

121. The commissioners nnder the French convention of July 4, 1881, were 

authorized to make their award in &vor.of the person who was the legal 
and ostensible owner of the property seized, at the time of the seizure ; 
and were not bound to ascertain the rights of, and decide the litigations 
between conflicting cUdmants, citizens of the United States. They mieht 
select that one whom they deemed best entitled, and award to him me 
portion of the indemnity applicable to the claim, and leave the others to 
settle their disputes before the ordinary tribunals of the country, adjudi- 
cating according to the municipal law of the land ; it is therefore unim- 
portant whether any other citizen of the United States could or could 
not support an original claim to a part of the indemnity allowed ; and no 
citizen of the United States coula, by any judgment of the commission- 
ers, be deprived of his right to resort to the ordinary tribunals of die 
country to establish his claim to participate in the sum allowed for the 
whole loss. Ibid, 

122. It is no objection to the intervening claim of a diird person to a part of 

the fund awarded, that the originaT claimant, in making die oath required 
by the commissioners as a condition of receiving^ die cutim, swore ulsely, 
but not fraudulendy ; the third person not participating in the oath, nor 
in the motive of the person who made it 
Qucsref whether the commissioners had a Aiority to require such a prelimi- 
nary oath ? Ibid. 

123. In a contest between two litigants respecting the sum awarded by the 

commissioners, it is not necessary to ma^e all other claimants under the 
convention parties to the suit Ibid. 

124. The party who receives the sum awarded for the whole claim, is a trustee 

for such as may be entided to participate therein. Ibid. 

125. If a second incumbrancer take up a prior incumbrance, which was also a 

lien upon other property than that bound l^ the second incumbrance, 
the second incumbrancer may resort to property bound by the first 
incumbrance, and enforce his tien upon it Peter v. Smith etilr. 383. 

1S6. See Attachment, 2. JVhite v. Ciarke et aL v. 401. 

127. When a decree for die surrender of certain promissory notes^ and the 
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payment of a certain sum of money, is affirmed by the Supreme Court 
of the United States with costs and damages at the rate of six per cent 
per annum, and the cause is remanded to the Circuit Court by mandate 
commanding that court, ** that such execution and proceedinss be had in 
the said cause, as of ri^ht and justice, and the laws of the Imted States 
ought to be had, the said appeal notwithstanding;" and the Court there- 
upon orders the defendant, witihout further delay, to bring the notes into 
court to be cancelled, and the sum mentioned in ^e decree, with interest 
thereon, and the costs of this suit, and the costs in the Supreme Court to 
be paid by the complainant ; die defendants cannot supersede this order 
by confessing a judgment out of court, under the Maryland Act of 1791, 
c. 67, § 1, more than two months having elapsed since the original decree 
was rendered. Ibid. 

128. Advances, to the master of a ship seized and carried into France in 1810, 

and liberated after eighteen months detention, made, afier her release, to 
enable her to prosecute her homeward voyage, are not a lien on the 
cconpensation awarded to the administrator (» the owner, by the com- 
missioners under the French convention. The plaintiff must resort to 
the administrator of the owner for payment in the ordinary course of 
administradon ; especially if the person making the advances takes bills 
of exchange for the amount advanced. Mason v. CuttSf v. 465. ^ 

129. See Bills and Notes, 18. Smith v. Arderij v. 485. 

130. A sub-purchaser, who sets in the paramount title, is bound in equity to 

fulfil his contrfict wil£ die first purchaser, deducting what he has lieen 
obliged to pay to get in the tide. Ibid. 
181. See Administration, 9, 10. VauffJian v. Northop, v. 490. "^ 

132. A purchaser at a trustee's sale, for money pa3rable bj instalments with inte- 

rest from the day of sale, and with leave to take immediate possession, is 
bound to pay interest finom that day, although he should decline to take 
possession until some months thereafter while invesdoating the tide, and 
waiting for the vendor to clear it ; but is entided to me rents and profits 
accruing during the same time. Markoe v. Cox6, v. 537. 

133. If the purchaser pays the money into court by order of the judge granting 

the injunction to stay a resale by the trustee, the interest ceases from the 
time of such payment. Ibid. 

134. A court of eqmty wfll not lend its aid to enforce a judgment at law ob- 

tained upon a prize ticket in a lottery drawn by mistake, in a place not 
authorized by law. Smith v. Chesapeake and Ohio Canal Co. v. 563. 

135. Exceptions to an answer for insufficiency, may be filed after exceptions 

for impertinence. Patriotic Bank v. Basic of Washington, v. 602. 

136. A bill in equity, filed without beins signed by the plaintiff or his counsel, 

will be ordered to be taken on die files because it cannot be received 
under the 16 th rule of this court When taken off it may be signed, 
and made the ground of a new uojunction. Roach v. Hidings^ v. 637. 

137. If a judgment at law has been obtained by surprise, or without the know- 

ledjee of die defendant or his counsel, in a case in which the defendant 
had taken a bill of exceptions, and intended to prosecute a writ of error 
to the Supreme Court of the United States, ana to obtain a supersedeas^ 
diis Court will, upon a proper appeal bond and injunction bond being 
given, stay the execution by injimction. Ibid. ^ ^ 

138. In suits in equibr in the Circut Court, District of Columbia, depositions 

taken under the Act of Congress of 1789, cannot be read in evidence. 
Walker v. Parker^ v. 639. 

139. If, upon the return of depositions, the opposite party except " to die cap- 

tion as well as to the substance of them," he may, at the hearing, even 
after the lapse of several years, specify his objections and insist upon 
diem. Ibid. 
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140. If, upon croBs-examinatioa of a witnesB in takinff his deposition, lie appears 

to be interested, and therefore incompetent, uie ob|ec1aon to his compe- 
tency is not waived by pursuing the cross-examination upon the merits of 
the case. Ibid. 

141. Executoni, who are parties in the cause, cannot be examined without an 

order of the Court to examine them ; and such an order will not be 
given if they are interested. Ibid. 

142. A feme covert, having a separate estate in the hands of her trustee, may 

contract debts and Bind her separate estate for the payment ; and the 
Court will appoint a receiver to collect the rents and profits. Semmes r. 
Scott, V. 644. 

143. See Administration, 12. MojffU v. Varden, t. 658. 

144. See Distribution, 2. Jbid. 

145. When lands of a deceased debtor are sold for payment of his debts, under 

a decree founded upon the Maryland Act of 1785, c. 72, § 5, the heirs 
at law are entitled to the rents and profits until the day of sale ; and if 
the decree and the proceedings under it, including the sale, be set aside 
upon a bill of review, and a decree of restitution be obtained while the 
heirs are infants, they may jointly maintain a bill in equity against the 
purchaser, or other party who has received the rents and profits ; and are 
not obliged to sue for them separately at law. They have a right to an 
account and discovery. Ritchie v. Bank of the Imited States, v. 605. 

146. See Aoent, 5. Yates v. Arden, v. 526. 

147. If the bill be originally filed by the complainants for themselves, and such 

other creditors as shall choose to come in and contribute to the expenses 
of the suit,'* the complainants, before answer, have a right to amend their 
bill, by strikinff out those words, although some of the o&er creditors 
shall have filed their petitions to be let in as complainants ; but the com- 
plainants must pay the petitioners their costs. Ibid. 

ERROR, 

1. A writ of error is not a supersedeas unless served within ten days after the 

rendition of the judgment, although the parties should have agreed to 
stay execution for two months, and the writ of error should have been 
served before the expiration of that time. Thompson v. Voss, L 108. 

2. After a writ of «rror has been served and returned to the Supreme Court, 

the record is no longer before the court below, and cannot De amended, 
although at an adjourned session of the same term, it appear that the 
writ oferror has been dismissed in the Court above, at the request of the 
party praying the amendment. United States v. Hooe, I 116. 

3. A writ of error is not a supersedeas, unless a copy of the writ be filed in 

the clerk's ofiGice, for the adverse party, according to the Judiciary Act of 
1789, § 23. Moore v. Dunlop, i. 180. 

4. If the writ of error be not a supersedeas, the Court below may proceed to 

execution. Grundy v. Young, i. 443. 

5. The refusal of a new trial is not error. Henry v. Ricketts, i. 645. 

6. A writ of error is not a supersedeas, unless a copy of it be lodged for the 

adverse party in the clerk's office within ten days after the judgment 
Ex parte Negro Ben, i. 582. 

7. See Amendment, 1, 2. Marsteller v. Mc Clean, ii. 8. 

8. In Viinginia, a judgment on confession is equal to a release of errors, and 

the Court will not grant a writ of error coram vobis upon suggestion of 
the death of the plaintifi*, where the justice of the case does not require 
it; nor will they quash a feri facias issued in favor of the plai^iff^s 
administrator, upon suggestion of the death of the administrator after the 
award of execution. QUlett v. Cooke, ii. 9. 

9. ITie security which a judge signing a citation upon a writ of error, which 

is to be a supersedeas, shall take, is to be fbr the costs and such damages 



GENERAL INDEX. 188 

EBBOB, (continued.) 

as the Supreme Court may award for the delay. Eenner ▼. Bank of 
CdumbiOj li. 810. 
10. See AoBMT, 1, S. Bank of WaAington t. Bank of the United States^ \y. 
86. 

ESCAPE. 

1. The marshal is liable, if he suffers a debtor in execution to escape, although 

the debtor returns into custody, and the marshal has him at me return of 
the CO, 8a. United States y. nrent, L 525. 

2. The marshal is not, upon his bond, liable for the escape of a person taken 

and in his custody on ca, sa. for fines, &c., whether prayed in commitment 
in execution or not United States y. Williams^ y. 619. 

ESCBOW. 

It is not necessary to the deliyery of a deed as an escrow, that the obligee 
diould be priw to its deliyery, nor that the thinff to be perfonned as the 
condition of the deliyery should be done by the obligee. Mayor and 
CommcndHy of Alexandria y. Moore, L 198. 

ESTATE. 

The word ^ estate " will apply to real or personal estate, or to botih, according 
to the manner in whicn it is used m reference to the respectiye clauses ol 
die will. The foUowing clause in the will did not chai^ the real estate : 
" I am security for my brother James for two sums of money for which I 
hold a deed of trust upon his property, sufficient, I hope, to pay the same ; 
and I do direct that my estate shall not be liable to pay those debts, until 
the property so deeded shall be sold, when my estate must be chaiged 
for any denciency." Stump y. Denealej ii. 640. 

ESTOPPEL. 

1. The master of an apprentice is concluded by the recital in the indentures, 

as to the age of tiie boy. McCutchen y. Jamiesont i. 848. 

2. See Episcopal Chxjbch. Mason y. Muncaster, ii. 374. 

8. In an action upon a prison-bounds-bond, the defendant is estopped to deny 
* that there was such a judgment as that recited in the bond, and the plain- 
tiff is not bound to produce the record of the judgment AUen y. JKfo- 
orudeTj iii. 6. 

4. If the yendor, in a deed of land, has no tide at the date of the deed, but 

acquires a good tide afterwards, the title thus acauired enures to the 
benefit of the first yendee against a subsequent yenaee who claims by a 
deed made after the title accrued to the yendor; and the yendor, and all 
who claim under him, are estopped by his first deed, to den^ that the 
yendor had title at the date of that deed. . Corcoran y. Broumy iiL 148. 

5. See Deed, 4. Bank of United States y. Benning, iy. 81. 

6. See Damaoes, 2. Nevett y. Berry, y. 291. 

7. The assignor of a bond is not estopped to deny its yalidity at law. Mof^ 

cure y. Dermott, y. 445. 

EVICTION. 

1. In an action for mere use and occupation, not founded on an express con- 

tract for an entire rent, eyiction of part is not a bar to the whole action. 
MeGunmgle y. Btake, iii. 64. 

2. See DiSTBESB, 2. Baker y. Jeffers, iy. 707. 

EVIDENCE. 
1. Parol eyidence cannot be giyen of a statement of an account by a Master 
in Chancery in a suit pending in another Court. Sutton y. Mande^ 
viUeyi, 2. 
▼OL. VI. 12 
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2. Diligent iDqniiy for a Bubflcribin^ witness will not dispense with Us testi- 
mony, if it appear that he is within the country. BroaatoeU v. Me CHshy i. 4. 
8. Upon a writ or maniry in Viiiginia, the plaintiff's own oath may be receiTed 
as eyidence of tne amount of his chum. MandtvUk t. Washingian, L 4. 

4. A deposition taken under a commission may be read in evidence, unless 

the opposite party can prove that the witness is within reach of the pro- 
cess of this Court. Riaqevoay v. Ghemder, L 4. 

5. Althouffh the contract onered in eviaence vary from that stated in the 

rii3 coi^nt, yet the receipt for the purchase-money, at the bottom of 
contract, is evidence on the money counts. Anderson v. Alexanr 
deTf 1. 6. 

6. Upon indictment for larceny under the Act of Congress, the owner of the 

goods stolen is a competent witness for the United States, after having 
released to them his half of the fine. Untied States v. Oancey^ i. IS. 

7. The certificate of the presiding magistrate is not necessary to an exemplifi- 

cation of the records of Virgmia and Maryland for the purpose of obtain- 
ing execution under die act of 27th of February, 1801, ^ 13. Parrott v. 
jMbersham, i. 14. 

8. Comparison of handwriting is adnussible evidence in civil causes. Dunlop 

V. Silver, L 27. ' 

9. One hour^s notice to the attorney at law of the opposite party, of the time 

and place of taking the deposition, when the party lives in the same vil- 
lage or town, is reasonable notice, unless special circumstances should 
render it unreasonable. Lieper v. Bickley, L 29. 

10. A certificate of an oath taken by a sUtve-owner may be given in evidence 

although it vary from the oaUi required by law. Negro Rose v. Ken- 
nedy, 1. 29. 

11. In trover, a demand and refusal are not always evidence of conversion. 

Mcintosh V. Summers, i. 41. 

12. The indorsement of the name of a witness, by the grand jury, on the pre- 

sentment, is |>rima/act> evidence that it was made upon hb testimony. 
Commonwealth v. Gordon, L 48. 

13. The United States cannot give evidence of the general bad character of 

the prisoner, unless he should first have given evidence to support his 
character. United States v. Carrigo, i. 49. 

14. One hours' notice of taking a deposition in Alexandria is sufficient 

Nichols V. WhiU, i. 68. 

15. A deposition taken by dedimus may be in the hand-writing of the opposite 

party. Ibid. * 

16. The affidavit of the party is sufficient to prove the loss of papers. Ibid. 

17. The plaintiff is not obliged to join in aemurrer to eviaence, unless the 

demurrer expressly acunits every fiict which the jury might reasonabty 
infer from the testimony; but if the demurrer be joined, the Court iriU 
infer what the jury might infer. Negro Patty v. Edelin, i. 60. 

18. On a trial for murder, the dying declarations of the deceased are evidence. 

United States v. McGurk, i. 71. 

19. Extorted confession is not evidence agzunst the prisoner. United States v. 

Pumphreys, i. 74. , 

20. In an action against the indorser of a foreign bill of exchange for nonj>ay- 

ment, it is not necessary to produce a protest for non-acceptance. Jaoag- 
son V. 2\amer, i. 74. 

21. In an action of slander, ijNt appear from the plaintiff's evidence that at the 

time of speaking the words, the defendant named his author, who was a 
respectable man, the defendant may av^l himself of t^t evidence with- 
out pleading the matter as a special justification. Hogan v. Brown, i. 75. 

22. A witness who cannot testify in a cause without criminating himself, shall 

not be sworn. Neale v. Voningham^ i. 76. 
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23. An entry in the defendant's books, not sijrned by any one, is not a sufficient 

note in writing, to take the case out of the statute of frauds. Barry v. 
Lawj i. 77. 

24. The record of a court in Vir^la must be certified by the presiding magis- 

trate. Gardner v. LindOy i. 78. 

25. The act of limitations cannot be given in eyidence upon nil debet. Ibid. 
S6. A certificate in fee from the commissioners of the city of Washington, is 

not evidence of possession. *Neale v. Broum^ i. 79. 

27. Upon a trial for larceny, the owner of the stolen goods is a competent wit- 

ness in chief, upon filing with the clerk of the court, for the use of the 
' prisoner, a release of the witness's right to one half of the fine which the 
court might impose. United States v. Hare^ i. 82. 

28. A subpoena duces tecum will not be ordered to a clerk of a court in Yir^nia, 

to bring here original papers filed in his court Craig v. Richards, i. 84. 
39. The obligee's indorsement of a payment on a bond, is'not evidence to 
rebut the presumption ofpayment, unless made with the privity of the 
obligor. . Kkrkpatrick v. Langphier, L 85. 

30. The ]^urty's own books of account are not evidence in his favor, although 

in tne handwritinff of a deceased clerk, unless they contain the firat entry 
of the charges. PendaU v. Billy ^ L 87. 

31. The record of a former jud^ent between the same parties upon the same 

cause of action, may be given in evidence iq>on non assumpsit. Ridge- 
toay V. Ghequier, i. 87. 

32. An instrument can be proved only by the subscribing witness, unless, &c. 

Rhodes y. Ri^s, i. 87. 

33. Upon application for naturalization, a deposition in 1802, '^ that the depo- 

nents luive known the applicant since uie year 1793 in New York, is 
not evidence that he was residing in the United States befoce the 29th of 
January, 1795. Ex parte Tucker, i. 89. 

34. When the terms of submission to arbitration are uncertain, parol evidence 

may be ^ven of the controversies submitted. Davy v. Faw, i. 89. 

35. The plaintiff suing as assignee of a bankrupt, must produce the commission 

and proceedings, and deed of assignment Mclver v. Moore, L 90. 

36. A slave cannot be a witness if a free white person be a party. Thomas v. 

Jamesson, i. 91. 

37. A slave may be a witness against a free mulatto in Alexandria. United 

States V. Betty BeU, i. 94. 

38. Ou a trial for larceny of the ^oods of T. L., evidence that they were pro- 

perty of a deceased person, m the possession and under the management 
of T. L., will support the indictment United States v. Barlow, i. 94. 

39. The jury mustbeneve or reject the whole of the prisoner's confession ; but 

the oner of a bribe is evidence, independent of the confession. IbiiL 

40. Comparison of handwriting is evidence to prove the publication of a libel. 

Bfioke y. Peyton, L 96. 

41. Possession of the goods by the witness under one of the parties, is not such 

an interest in the event of the cause, as will render him incompetent 
Hamilton v. Russ^ i. 97. 

42. Evidence of the defendant's confession will not dispense with the testimony 

of the subscribing witness. Smith v. CaroUn, L 99. 

43. The declaration ot a witness not on oath, may be ^ven in evidence to dis- 

credit his testimony. Harper y. Reilev, i. 100. 

44. Upon indictment for retailing spirituous liquors, the informer is not entitled 

to half of the penalty, and is a competent witness. United States v. Voss, 
I 101. 

45. The execution of a deed need not be proved by the witnesses if it be ac- 

knowledged and recorded. Edmondson v. LoveU, L 103. 
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46. In aflsnmpait for eooos sold, the defendant maj prove a partnenbip between 

the plaintiff ana the witness, by the witness. Lovejoy y. Wilson^ i. 102. 

47. On a count "• for sundry matters properly cbai]geable in account," die plain- 

tiff may gire evidence of money lent ; although no account be filect witli 
or annexed to the declaration. Ibid. 

48. Upon an indictment for stealing a check upon a bank, it is not necessary 

to produce the check itself in order to aamit parol evidence that it was 
presented at the bsuik. United States t. WiUon^ i. 104. 

49. Tne informer is not entitled to half of the penalty upon a minister for mar- 

rying a woman under sixteen years of age, without the consent of her 
parents, &c., and is, therefore, a competent witness. United States v. 
McCormick, L 106. 

50. The Court in Alexandria will not grant a commission to examine witnesses 

in a suit at common law without affidavit showing it to be necessary fi>r 
the purposes of justioe. Sutton v. MandeviUe, i. 1 15. 

51. On an inoictment for murder, the declarations of the deceased, in extremis^ 

and when sensible of approaching death, may be given in evidence as to 

&ct8, but not as to opinions. United States v. VeUch, i. 115. 
62. Parol evidence will not be received to explain a written affreement, until 

it be first shown that the expressions are equivocal Aula v. Heplnamy L 

122. 
58. A demurrer which admits a fitct in one cause is not evidence of that fiust 

in another cause, although between the same parties. Jlnd, 

54. In assault and battery, on the plea of not guilt^, the plaintiff is not bound 

to prove that the defendant struck or assaulted hun first. But on the 
plea df son assault demesne the defendant must prove tJiat the plaintiff 
assaulted him first. Stevens v. Lloydy i. 124. 

55. If there be a special agreement that die plaintiff's woi^ should be measured 

and valued in a certain manner, the aefendant will not be permitted to 
show that it was not worth as much as the value thus ascertained. Evans 
V. Blakeneyy i. 126. 

56. If the measurement and valuation were reduced to writmg, parel evidence 

of the contents of that writing cannot be given unless the writing be lost 
or destroyed. Ihid, 

57. The plaintiff's own oath is not evidence in any case, unless made within 

one year from the date of the articles changed. FarreU ▼. Knc^^ L 
131. 

58. Upon a general indehitaius assumpsit for two hundred dollars for work and 

labor, Uiere must be evidence of an express promise to pay a sum certain. 
Ibid. 

59. A special agreement to do work at certain prices cannot be given in evi* 

dence upon general indebitatus assumpsit. Ibid. 

60. The handwriting of a party cannot be proved by comparison with the hand- 

writinff of his power of attome^r filed in the cause, there being no proof 
of the latter. Shannon y. Fox^ i. ISS, 

61. The Court will, not continue a cause because a commission to examine a 

witness has not been returned, unless the materialit]r of the testimony of 
the witness be shown by affidavit Moraan v. Voss^ L 184. 

62. In an action against A, who was surety for money advanced to B, the ao- 

knowledpments of B, as to receipts of money, may be given in evidence to 
charge A. Ingle v. CoUard, i. 184. 
68. In order to make the plaintiff's own affidavit evidence in support of an 
account where the dealings do not exceed ten pounds in one year, that 
affidavit must state that no security has been given for die debt, and 
must pursue exactly the form prescribed in the Act of Assembly of Blary- 
land. Bogers v. Fenwick^ i. 186. 
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64. If Ae laaolord take the single bill of a iMrd person, for the amount of the 

rent due by his tenant, and give time of payment to the third person 
until he fiiils, this is good evidence to support the plea of '^no rent arrear." 
Jane t. Shtikz^ i. 135. 

65. Leading questions may be asked in cross-examination. Dawes ▼. Carcarariy 

i. 187. 

66. The phuntiff cannot reoorer upon a general indebitatus assumpsit if a spe- 

cial agreement be proTed. Arouse t. DthUns^ i. 188. 

67. An unhwful act is evidence of an unlawful intent United Slates t. Mo 

Farlandy L 140. • 

68. In debt against the sureties in a sheriff's official bond, his retom that he 

had satisfied the plaintiff, is not evidence for the defendants. Governor 
of Vtrainia v. Wise et aL i. 149. 

69. If the plaintiff puroduce the return as evidence of the receipt of the money 

by the sheriff, it is also evidence that he paid it to the plaintiff, it being 
so stated in the retnm. Ibid. 

70. An account stated by the treasurer of a corporation aggregate, is evidence 

to charge the corporation. Davis v. Oeorgetown Bridge Co, i. 147. 

71. A slave is not a competent witness in &vor of a free mulatto upon a public 

prosecution. United States v. Nancy Swann, i. 148. 

72. An attorney at law cannot be compelled to disclose any fact, the knoidedge 

of which has been communicated to him by his client Murray v. Douh 
Ung^ i. 151. 
78. A confession upon oath before a magistrate cannot be given in evidence 
against the prisoner. United States v. Duffy, i. 164. 

74. Possession is prima facie evidence of property. Ibid. 

75. Words accompanying actions may be given in evidence to show the intent. 

United States v. Omeara, i. 165. 

76. The defendant's witnesses who were enga^d in the riot, will not be per- 

mitted to give evidence of their intention in meeting. United States v. 
Dunn et aL i. 165. 

77. An admission of fiusts, by a demurrer in one suit, is not evidence of the 

same facts in another suit between the same parties. Auld v. Hepburn 
et cH. i. 166. 

78. In an action at law by a seaman against the master, the plaintiff may read 

in evidence the answer of the master to a libel by the seamen for their 
wages, the plaintiff being one of the libellants. Rambler v. Choat, i. 
167. 
78. After the term in which a rule is laid on the plaintiff to give security for 
fees, the clerk, upon motion for judgment on the rule, need not prove the 
plaintiff to be a non-resident Devignv v. Moore, i. 174. 

80. In ejectment, the plats are part of the pleadings ; in trespass, they are evi- 

dence only. PancoastY, Barry, L 176. 

81. A person, interested in supporting a particular location, is not a competent 

witness to prove it Ibid. 

82. All locations, not counter-located, are admitted to be correct. Ibid. 
88. Course and distance must yield to boundaries proved. Ibid. 

84. A witness may be allowed his fees, although not regularly summoned. 

United States v. WiiUams ^ Ray, i. 178. 

85. Bankruptcy of the plaintiff cannot be proved by parol. Moore v. Voss, i. 

179. 

86. If the oiiffinal entries are lost, copies may be siven in evidence. ^ Ibid. 

87. A general ind^ntatus assumpsit for goods scud and delivered, is not sup- 

ported by evidence of a ssle and delivery of goods under a special con- 
tract to sell and dediver certain specific goods at a certain price. Talbot 
V. Selby, 1 181. 

12 • 
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88. The testimony of a SQlMcrilnng witnefls ma^ be dispensed with if he be ab- 

sent from the coantr^. Jones t. Lovell, i. 183. 

89. Comparison of handwriting is not evidence. McCMin ▼. LoveUj L 184. 

90. If the jury after retiring, come into court to ask questions of a witness, the 

counsel will not be permitted to interrogate the witness. United States 
Y. GreentDOodf i. 186. 

91. Malice may be given in evidence, in agmvation of damages in an action 

upon a bond conditioned to prove the plaintiff a bankrapt. Sutton y. 
Mandeville, i. 187. 

92. Evidence cannot be given tcfshowthat the commissionerB of bankruptcy 

erred in their judgment Ibid. 

93. The Act of Congress respecting the authentication of records of State 

courts does not apply to the records of the courts of the United States. 
Mason v. LawrcLSont i. 190. 

94. A copy of the proceedings of commissioners of bankrupt in England are 

not evidence under the Act of Virginia ; because not recorded in England ' 
so as to make it evidence there. Leay y. Wilson, L 191. 

95. If the agent of the drawee of a Inll write an order on tiie back of it, to 

another |)erson to pay it, tiiis order is evidence of the drawer's acceptance 
of the original bill. Harper v. West, i. 192. 

96. Counsel may testify to facts not confidentially communicated to them by 

their clients. Bank of Columbia y. French, L 221. 

97. The maker of a note is a competent witness for the indorser. Ibid. 

98. When the juiy are to assess the fine, evidence may be given to them in 

mitigation. United States v. BarUe, i. 236. 

99. In an action fi)r enticing a servant, the declaration of the servant cannot be 

given in evidence. Mlbume v. Byrne, i. S39. 

100. One day's notice to an attorney at law, to take the deposition of a sea- 

faring man, under the Maryland law of 1721, c. 14, § 8, is sufficient; but 
it cannot be read unless the witness b gone fixnn tiie district Botoie y 
Tcdbot, i. 247. 

101. Although there be an agreement that the value of extra woik should be 

ascertained by persons mutualbr chosen, ]^et if such valuation has not 
been actually made, the plaintiff in an action upon quantum meruit, may 

S've other evidence of the value of the work. Baker y. Herty, i. 249. 
s opinion of a witness, who has seen the party sign a paper, that another 
paper is also in the handwritingr of the same party, is competent evidence, 
although his opinion is the result of comparison. Hopkins y. Simmans^ L 
260. 

103. In assault and battery fi>r beating the plaintiff's servant, per quod, &c., 

the plaintiff cannot recover without eviaence of loss of service. Voss y. 
Howard, i. 251. 

104. A joint bill of parcels is not evidence of a joint sale. JohnsUm y. Harris^ 

i. 257. 

105. Upon a plea of tender, the plaintiff must prove that he produced and 

offered the money to the plaintiff. Ladd v. Patten, i. 268. 

106. If the subscribing witness to a note be not within reach of the process of 

the Court, it is not necessary to produce him, or to prove his nandwrit- 
ing; but the defendant's handwnting may be proved. Wellford v. Ear- 
kin, i. 264. 

107. An officer cannot justify under s^ fieri facias without producing it United 

States v. Baker, i. 268. 

108. The authori^ of an agent may be proved by the testimony of the agent 

himself, ibid. 

109. The owner of stolen goods is a competent witness after releasing to tiie 

United States his share of any fine which the Court may impose upon the 
prisoner. United States y. I^xtnk Tolson^ i. 269. 
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110. A Btockhoider in the bank is a competent iritness for the prosecution on an 

indictment for receiving a stolen bank-note, the property of the bank ; 
the witness having released to the United States all his interest in the 
fine. Untied SkSes y. Morgan^ L 278. 

111. Delivery of the cargo, to the owners, by the snfiercar^, is evidence of his 

receipt of his commissions, in an action against him by a third person 
who IS entitled to a share of the comminons. Manning v. LowckrmUky 
i. 288. 

112. Upon the issue on the plea of infiuicy,in an action upon a promissory note, 

the plaintiff is not bound to produce the note at me trial Davidson v. 
Henop, L 280. 
lis. It is not necessary that the notice of taking a deposition under the Act of 
Congress should state the reason for taking it. DebvtU y. McCuHoch, L 
286. 

114. Words spoken of one of the plaintiffs cannot be given in evidence to sup- 

port an averment of words spoken of both plaintiffs ; nor can words 
spoken by each defendant separately and out of the presence of each 
other, be eiven in evidence to support an avennent of words spoken by 
the defendants jointly. Dams v. Sherran, i. 287. 

115. A sentence of a foreign Court of Vice- Admiralty condemninff a vessel aa 

enemy's property, is not conclusive evidence of violation c? neutrality. 
Craudsan v. Xeanard, i. 291. 

116. Parol evidence cannot be admitted to vary or explain an unambiguous 

written agreement Ladd v. Wilsanj i. 298. 

117. A deposition taken more than six months after replication in a chancery 

suit, cannot be read at the hearing, unless taken oy consent, or by order 
of the Court, or out of the district Wiggins v. WiaginSy i. 399. 

118. Parol evidence may be given of the contents of a lost warrant United 

Suaes v. LttnibeUy i. 312. 

119. PbooI evidence cannot be admitted to prove the contents of a warrant, im- 

less the loss of the warrant be proved. United States y. Wttry,L 812; 
United States y. Long, i. 378. 

120. In an action for goods sold by Tibbs & Company, the plaintiffs must prove 

themselves to be that firm. TSbbs ei aL v. ParroUy L 813. 

121. The wife of him whose goods were stolen is not a comj)etent witness, un- 

less the husband has i^eased to the United States his share of the fine. 
United States v. Shorter, i. 815. 

122. A confesnon made under the impulse of fear or the promise of favor, is 

not evidence ; but &cts discovered in consequence of sUch confession, are 
evidence. United States v. Hunter, i. 817. 

123. Satisfiiction to the owner of the goods stolen is admissible ; but if made 

merely to avoid the inconvenience of imprisonment or of a trial, and not 
under a consciousness of guilt, it is not evidence against the prisoner. 
Ihid. 

124. Slaves are competent witnesses for negroes indicted for assault and battery. 

United States v. Negro Terry, i. 818, 

125. A mere honorary obligation to indenmify a prosecutor who is liable for 

costs, is not a sufficient interest to exclude tne testimony of the witness. 

United States v. Lyies, L 822. 
136. The receipt of a bond of a third person ^ in part payment" of a preceding 

debt, is condusive evidence of payment to that extent, although the 

obligor was insolvent when the receipt was given. Muir y. Geiger, i. 

823. 
127. The Court has power to send an attachment into Virginia for a witness, in 

a civil cause, who lives within one hundred miles of the place of tnsL 

Voss y. Luke^ L 831. 
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128. To enable a party to read in evidence a depodtion taken de bene esse, 

under the Act of Viiginia, he moat prove that the witness is unable to 

attend. Jones y. Greencids^ L 889. 
1S9. OntBtanding judgments cannot be siyen in eyidence upon jilene admitm' 

tramt^ but must be specially pleadea. Hmes y. Craig, i. 840. 
180. If there be judgment for one of seyeral defendants upon demurrer to his 

separate plea of bankruptcy, he may be examined as a witness for the 

other defendants, upon executing a release of his interest in his estate. 

HurWH y. Bacon^ L 840. 
131. Lifimcy cannot be giyen in eyidence upon nU d^fcL Young y. BeZZ, i. 343. 
182. The Ciourt will not compel a witness to testify against his interest, in a 

cause in which he is interested. Came y. mcLane, L 351. 
133. A deposition de bene eue cannot be read in eyidence, if the witness liyes 

within one hundred miles of the place of trial, although he lives out of 

the district Park y. Willis, i. 857. 

184. A deposition taken and filed by the defendant, may be read in evidence 

by the plaintiff, upon proof that the witness is beyond the jurisdiction of 
the Court. Ibid, 

185. The admissions of one of several underwriters upon the same policy, can* 

not be given in evidence against another underwriter ; nor the adnussions 
of a committee of the company not authorized, by the articles of associa- 
tion, to make admissions. Lambert v. Smith, i. 861. 

186. The plaintiff cannot give evidence that other underwriters on the same 

policy have paid upon the same risk. Ibid, 

187. The CK)urt will not receive parol evidence of the agreement of counsel 

respecting the admission of papers in evidence. Ibtd, 
138. The sentence and proceedings of a foreign court of vice-admiralty, con<> 
demning the goods as enemy-property, are not conclusive evidence of 
that fiict in a sui^on a policy ot insurance. The sentence may be inva- 
lidated by the evidence contained in the record of the proceedings. 
Ibid, 
189. In an action upon the case against the owner of a stage-coach, for taking 
away the plaintiffs slave, evidence may be ^ven on tike part of the 
defendant that the plaintiff had eiven the slave permission to seek a new 
master; and if sucn permission oe without limitation of time or place, 
the plaintiff cannot recover. Harrison v. Evans, i, 864. 

140. The defendant's office-keeper is a competent witness for the defendant, 

because he is equally liable to an action by the plaintiff and by the 
defendant. Ibid. 

141. If, upon cross-examination, it appear that the witnedB is interested, the 

Court will instruct the jury that ms testimony is not evidence. Brokawn 
y. FaftiVeM,i.866. 

142. A lease for ninety-nine years, not acknowledged and recorded, is not good 

for seven years, but is evidence of the rate of rent in an action for use 
and occupation. Ibid. 
148. If a statute make it felony to steal the notes of any incorporated bank, 
that statute by which that bank was incorporated, thereoy becomes a 
public statute. United States v. Porte, i. 869. 

144. A free black man, born of a white woman, is a competent witness against 

a white man. Minchin v. Docker, i, 870. 

145. Evidence that a black man has for many years publicly acted as a freeman^ 

and has ^nerally been reputed to be free, rebuts the presumption of 
slavery arising from color, and is evidence timt he was bom of a white 
woman* J^idf. 

146. A skive is a competent witness for a free Uack man, on a criminal prose- 

cution. United States v. Shorter, L 871. 
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47. A witness is not competent to testify as to the sin^ilitude of handwriting, 

who has only seen, for a few minutes, papers acknowledged by the 
defendant to be in his handwriting. United States y. Johnson, i. 371. 

48. Upon application for a bench-warrant on a charge of treason, as well as 

upon a motion to commit for the same cause, messaces from the President 
m the United States to Congress may be read, united SUOes t. BdU* 
man et dL i. 378. 

49. Upon trial of the issue upon the plea of performance, the plaintiff is not 

bound to produce the original covenant. BeaU y. Newton^ i 404. 

50. To prove a partnership, parol evidence of the contents of printed cards 

cannot be given, nor can evidence of general reputation of partnership. 
Wilson V. CcUman^ i. 408. 

51. Upon the issue of *' no rent arrear," the landlord is not bound to prove 

that the distress was laid by his order. McLaughlin v. Riags, i. 410. 

52. Upon the trial of the issue upon the plea of ^ pavment,'' the plaintiff is 

not bound to produce the bond. Darlington v. Urovermanf i. 416. 

53. Parol evidence cannot be received of the contents of a letter written by 

the defendant to a third person. Richardson v. Peyton^ i. 418. 

54. A bill of parcels receipted by the defendant is not, per se, evidence of an 

unexecuted contract to deliver the goods, but IsprvmA facie of a contract 
executed. Ibid. 

55. The original entries in the handwriting of the deceased clerk, must be 

produced, a copy is not sufficient EUvcott v. Cheqpman^ i. 419. 

56. A deed transferrins a slave, in Maryland; not recorded, cannot be ^ven 

in evidence, without proof of its execution, altlymgh acknowledged 
before a justice of the peace in Maryland. Lucy v. Slade^ i. 422. 

57. A deed of lands in Maiyland, cannot be read in evidence, unless recorded 

in Maiyland. Mclver v. Kennedy^ i. 424. 

58. Under the Virginia law respecting the taking of depositions, notice to the 

attorney at law is not sufficient Wheaton v. Love, L 429. 

59. If a subscribing witness has not been inquired for at the place to which he 

was List trac^, evidence of his handwriting cannot be admitted. Cooke 
r.Woodrow,i.4tB7. 

60. Parol evidence may be given to explain the terms of a submisnon to arbi- 

trators. Faio v. Davy, i. 440. 

61. Record evidence only, of a highway in Virginia, can be received. United 

States Y.King, I U4. 

62. The defendants book of accounts, in his own handwritinff,Js not evidence 

for him, although it contain the first entry. Bennett Y.Wihon, i. 446. 

63. If several persons, jointiy concerned in an assault and battery, be sepa* 

rately inoicted, each as for his own offence, and aU tried at the same time 
by the same jury, one of the defendants may be examined as a witness 
- for the others. United States v. Hunter, L 446. 

64. The Court will not permit the plaintiff to read to the jury his own state* 

ment of his account ; nor will the Court permit the jury to take minutes 
of items of which no evidence is offered. Crease v. Parker, i. 448. 

65. The party will not be permitted to give parol evidence of a cause of cap- 

tion, of a deposition, different from the cause stated by the magistrate 
who took the deposition; and if that cause be insufficient, the deposition 
will be rejected. Wheaton v. Love, i. 451. 

66. When a witness states the grounds of his belief of a material fiict, his 

belief, together with the reasons of his belief, are proper evidence to be 
left to the jury. Wilson v. Me Clean et oL i. 465. 

67. The rent-rolls and books of the Lord Proprietor of Maryland, ma^ be 

given in evidence to supply the want of a deed, and may be expbuned 
by parol. Contee v. Godfrey, i. 479. 
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'68. The plamtiflTs clerk who puts a letter into the po8tK>ffice, is a competent 
witness for the plaintiff without a release. Dwdop t. Munroe, L 536. 

69. Parol evidence is admissible to prove that A. B., before whom a deposition 
was taken, was a justice of the peace. Ibid. 

70. It is to be presumed primd facie that a sworn officer has dischaiged his 
duty faithfcdhr. Ibid. 

71. The Court will not grant a commission in a civil action at common law, to 
take the deposition of a iititness living in Vii^ginia, within one hundred 
miles of the place of trial ; because he nuky be summoned to attend pei^ 
sonally. WeUford v. MUler^ i. 485. 

72. The person in whose fkvoT a letter of guaranty was given, may be exa- 
mined as a witness for the plaintiff; ms declarations, therefore, cannot 
be given in evidence. Reid el oL v. Hodgson^ i. 491. 

73. It is not necessary that the handwiitinff of tiie party should be proved by 
a person who has seen him write. Ibid. 

74. A deposition taken, but not used b^ the plaintiff, cannot be read in evi- 
dence bv the defendant, if the testuiony would not have been competent 
for the defendant if it had been taken on his part IHd. 

75. If the testimony of the subscribing witness cannot be had, evidence may 
be given of his handwriting, and of that of the maker of the instrument ; 
and it is not necessazy that the jury should, by the evidence, be satisfied 
of the handwriting of the subscribing witness, if they are satisfied as to 
that of the maker. Cocke v. Neale^ L 493. 

76. The principal obli^r, in a bond, is a competent witness for the surety. 
Harper v. iSin^, i. 495.'. 

77. An averment tnat tiie usurious contract was made in November, is sup- 
ported by evidence that it was made in September. The variance is 
not materiaL Ibid. 

78. In an action aeainst an indorser of a promissory note, a record of a judg- 
ment upon ue same note between other parties, cannot be ^ven in evi- 
dence unless the note itself be produced, and the defendant's mdorsement 
proved. Welch v. Undo^ L 497. 

79. Notice, to produce a book of account, given on the preceding evening, is 
sufficient when the oounting-house of the party is near the court-house. 
Shreve v. Dutany^ L 499. 

80. From the defendant's express promise to pay for the goods, the jury may 
infer that they were got oy the order of the defendant Ibid. 

81. A former recovery may be given in evidence on nil delnt. Wdsh v. lAndOj 
i. 508. 

82. A fonner recovery upon a count for goods sold and delivered, mav be given 
in evidence in an action of debt upon a promissory note, with an aver- 
ment that the judgment was confessed in the former action, upon the 
note now declared upon. Ibid. 

83. An execution is not the best evidence of a judgment SmaUwood i.VvoleU^ 
i. 516. 

84. Free-bom negroes, not subject to any term of servitude by law, are com- 
petent witnesses in bSI cases. Color alone is no objection to a witness. 
linked States v. MvUany, i. 517. 

85. A slave is not a competent witness against a free-bom mulatto not sub- 
ject to any term of servitude by kw. ' United SUUee v. Peggy HiU, i. 
521. 

86. Possession of tobacco notes is evidence of possession of the tobacco which 
^ej represent Hance v. McCormicky i. 522. 

87. The affi<uvit of a manumitted negro is a sufficient ground for an order to 
iflBue a summons returnable immediately, upon a petition for freedom. 
Negro Nan v, Moxky^ i. 523. 
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188. The Court will not permit a partj to prove other fraudulent transactions of 

the other part^r with strangers, to corroborate the charge of fraud in the 
present case. Jones et al, t. Knowles, i. 528. 

189. IT the notary testifies that he is certain from the memorandum in his book, 

that the demand was made as there stated, his testimony is competent 

evidence to the jury. Thornton t. Caldiodl, i. 524. 
190i Witnesses may be examined each out of the hearing of the others. Joice 

T. Alexander, i. 528. 
191. The reputation of freedom which may be given in evidence upon a trial of 

freedom, must be a reputation amone free white persons wno are dead, 

or whose death may be presumed. Ihid, 
193. The depomtion of a deceased person, taken in another cause, may be read 

as hearsay. Ibid. 

193. The Supeiintendant of Washington City is a competent witness for the 

plaintins in a suit brought in die names of the former commissionerB, 
to whose rights and duties he has succeeded. Thornton t. Stoddert^ 
i. 584. 

194. If a notary-public produces his book containing his memorandum of de- 

mand, and testifies that he made it at the time, and that he is sure that it 
is correct, and has not Been altered ; this is competent evidence, to the 
jury, of the demand ; although he has no recollection of the act of de- 
manding. Ibid. 

195. If the defendant take and return the deposition of an interested witness, 

he cannot object to its being read on account of the interest of the wit- 
ness. Qucere f Henry t. Ricketts et al. i. 545. 

196. If the Court be equally divided on an objection to evidence, the objection 

does not prevail Ibid. 

197. At the hearing of a cause in chancery, the Court wiU not receive viva voce 

testimony, imless to prove exhibits. Debutts v. Bacon, i. 569. 

198. A creditor of a firm is a competent witness to prove its existence. Bank 

of Alexandria v. MandevHU, i. 575. 

199. The wife of one of the defendants is not a competent witness for the plain- 

tifif, although her husband has been discharged under the insolvent act 
Ibid. 

200. A stockholder in a company, who .holds stock in the plaintiffs' bank, is a 

competent witness for tibe plaintifi*s. Ibid. 

201. The record of other suits between the defendant and other plaintiffs, can- 

not be read in evidence by the plaintiffs to show fraud in the dissolution 
of the partnership. Ibid. 
SOS. If the drawer and payee of a check upon a bank reside in the town wherein 
the bank is, and the drawer be insolvent, the jur^ cannot in law infer 
from those fiicts that the plaintiffs had used due diuffence in demanding 
payment, and giving notice to the defendant McKinder v. DunUxp, i. 
584. 

203. The mother of a bastard is a competent vritness for the United States upon 

an indictment of the supposed fiither, under the Maryland Act of 1781, 
c. 18. UniUd Stales v. Collins, i. 592. 

204. Evidence of the likeness of the child to its supposed father is not admissi- 

ble. Ibid. 

205. The confession of the supposed figtther of a bastard having been given in 

evidence, the defendant was not permitted to give in evidence his decla- 
rations at the same time that others also had connection witii the mother. 
Ibid. 

206. A request, by the indorser of a note, to the holder, to push the maker, is 

not a waiver of demand and notice, but is evidence from which the jury 
may infer due demand and notice. Riff^ v. St, Ofatr, L 606. 
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207. The drawee of a foiged draft is a competent witness to support the pro0&- 

cation. United StSies ▼. Bates^ ii. 1. 

208. The declarations of an ancestor, while held as a slave, cannot be given in 

evidence. 
Declarations of deceased persons, that the ancestor was free, may be given 
in evidence to show that the ancestor was, in fact, free ; that is, not held 
in slavery. Negro Priscilla Queen v. Neale^ iL 3. 

809. A free-born negro is a competent witness in a case of freedom. Mxma 

Queen v. Hepburn^ ii. S. 

810. The testimony of a subscribing witness cannot be dispensed with, although 

he resides in Massachusetts. Whann v. Hdll^ ii. 4. 

211. See Bills and Notes, 2, 4. Bank of Alexandria v. WHson^ ii. 5. 

212. In assault and batterv, ^e plaintiff's counsel cannot ask his witness ^ Who 

printed the hand-bul ?" and ^ Where was it printed ?" because the ques- 
tions were too general, not showing any agency of the defendant Snoioden 
V. McGmre^ ii. 6. 
218. The indorsement bj^ the plaintiffs, and delivery of the note to a third per- 
son so indorsed, is prima facie evidence that it was so transferred for 
value received, and throws the burden of proof on the plaintiffs to show 
that it has been retransferred, or was indorsed for cdlection, or that they 
had repaid the money. Veitch Sf Co. v. Basye, ii. 6. 

214. In a suit by the trustee of an insolvent debtor, a creditor of the insolvent is 

not a competent witness. Herbert v. Finley et al. iL 12. 

215. On a prosecution for keeping a bawdy-house, the United States cannot 

five evidence of the general reputation of the house. United States ▼. 
^oUy RolKnsonj ii. 18. 

216. The burden of proof of the want of consideration of a written promise is on 

the defendant Watson v. DurUap^ iL 14. 

217. Upon the issue of **no rent arrear," the pbiintiff in replevin will not be 

permitted to prove that the defendant ^'had nothing m the tenements." 
In replevin for goods distrained for rent, the defencunt cannot give evi- 
dence of the value of the use and occupation. White v. Cross, ii. 17. 

218. In slander, the defendant mav, in mitigation of damages, give evidence of 

the m>und8 of his^ belief of the truth of the chaige wmch was made. 
Cooke V. O^Brien, ii. 17. 

219. If a colored man was bom a slave, his being permitted to go at lai^ with- 

out any restraint, and to act as a freeman, is no evidence of his being 
free. BeU v. Hogan^ ii. 21. 

220. If the plaintiff's freedom was not so notorious that the defendant might be 

presumed to know it, the defendant is not liable for damages for taking 
up the plaintiff as a runaway, he being a colored man, and prima facie a 
slave. lUd. 

231. A record of recovery of freedom by the female ancestor of the petitioner, 
on the ground of her having been bom free, may be given in evidence 
to support the petitioner's title, although the present defendant was not 
a party^ to that record ; and the depositions en deceased witnesses con- 
tained in that record may be read as hearsay to prove pedigree. A party 
producing a record in evidence is not obliged to read the whole of it ; 
but the opposite party may read it Davis v. Forrest, ii. 23. 

222. Particular acts of turpitude cannot be given in evidence to discredit a 
witness ; ^ the only question is as to his general character for veracity. Ibid. 

228. Upon the issue ofplene administravit, a surety in the administra^n bond 
IS a competent witness for the defendant Fairfax v. Fairfax, ii. 25. 

284. If the defendant offer evidence of the payment of the testator's bond, he 
need not prove its execution by the subscribing witnesses. Ibid. 

225. Bills purchased and remitted to pay a fi>re]gn debt, may be given in evidence 
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as p«yinenty if purchased and remiUed before service of the writ on the 

defendant Ibid, 
8S6. The oonfeanon of a prisoner taken on oath, cannot be used against him at 

the triaL United SuUes t. Battcadore^ ii. SO. 
327. See Deposition, S4. Vaue v. Smithy ii. 31. 

228. In a joint action of trespass against two defendants, if they plead sererallj, 

they may be mutually examined as witnesses for each o^er. Qucere, 
. Piles T. Plum jr Swann, ii. 82. 

229. In trespass one defendant cannot be a witness for the other in a joint 

action, although they plead severally. Johnston ▼. Chapman et dl, ii. 32. 
290. Parol evidence cannot be given of a transfer in writing, without proof 
of the loss of the writing, or otherwise accounting for its non-production. 
Wilson V. Young, ii. 33. 

231. A surety in a replevin bond is not a competent witness for the plaintiff in 

replevin, although he has an indemmfying bond. Thompson v. Qzr- 
hery, iL 35. 

232. In a criminal case parol evidence may be given to explain the intention 

with which a deea was made, and to prove that aldiou^h it purported to 
convey a negro to the grantee, his executors and administrators forever, 
the grantor intended to convey only his own title. United States v. 
Thomas, ii«36. 

233. An indorser is a competent witness for the maker of a note to prove that 

tfie indorsement was without consideration, and to give credit to the note ; 
but the payee is not a competent witness for the plaintiff. Oilman v. 
Knoy ii. 48. 
334. See tiiLLS Ain> Notes, 66, 67. Bank o^ Alexandria v. Young, ii. 52. 

235. See Deposition, 25. 3IiUer v. Young, li. 53. 

236. See Babbatby. United States v. Porter^ iL 60. 

237. The person de&auded is a competent witness for the prosecution upon an 

indictment for the fraud. Und, 

238. A witness is incompetent who has been convicted of a conspiracy to defraud 

the creditors of an insolvent debtor. Ibid, 
^ 239. A srand juror may be required to testify as to the evidence given before 
the grand jury. Ibid 

240. Upon an indictment for taking usury, the borrower is a competent witness 

tor the prosecution, if he has paid ihe money, and be not the informer. , 
United St(Ues v. Moxley, ii. 64. 

241. See Adhinistbation, 12. Thompson t. Afflick, iL 67. 

242. The contents of a warrant cannot be proved without producing it, or 

accounting satis&ctorily for its non-production. United States v. CTie- 
nauU, iL 70. 

243. The jury may presume pavment of an instalment payable 19 years and 10 

months before suit brought Miller v. Evans, ii. 72. 

244. See Deposition, 26. House y. Cash, ii. 73. ^ 

245. Upon a motion to exonerate bail, the Court will not receive evidence of 

nraud in the principal in contracting the debt Bums v. Sim's bail, ii. 75. 

246. A slave is not a competent witness against a free black person in a capital 

case ; but free blacks, uhless they are in a state of servitude by law, are com- 
petent witnesses a^inst free blacks. United States y. Minta Butler, ii. 75. 
24 7. Tiie contents of a wntten notice cannot be ^nven in evidence unless notice has 
been ^ven to the party to produce it Underwood t. Huddlestone, ii. 76. 

248. Confessions made under the mfluence of hope or fear, cannot be given in 

evidence. United States v. Nearo Charles, ii. 76. 

249. Grand Jurors may testify as to the confessions made^ by the prisoner on 

oath, when under examination as a witness against anotner person. 

VOL. VI. 13 
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Subsequent confessions, after having confessed under the inflaence of hope 
or fear, cannot be given in evidence. Ibid, "^ 

250. In an action of debt upon an inquisition taken under the charter of the 

Greoreetown and Alexandria Turnpike Company, the defendants, upon 
nil d^t, may give evidence of fraud or partiality, or irregularity on the 
part of the jurors who took the inquest, but the jurors themselves cannot 
DC examined of each others conduct 
It is necessary that all the jurors sworn should agree in the inquest Cut- 
tiss V. Georaetoum Sf Alexandria Turnpike Company , iL 81. 

251. In an action by the indorsee against the indorser of a pnmiisBory note, the 

maker is a competent witness to prove the contract usurious, unless he is 
interested. Khotoles v. ParroUj u. 98. 

252. A free bom mulatto is a competent witness against a white person. United 

States V. Douglass, ii. 94. 

253. An informal instrument of manumission, accompanied by an actual manu- 

mission of the defendant before the commission of the offence charged, 
followed by a formal deed of manumission, after the commission of the 
offence, is sufficient evidence that the defendant was not a slave at the 
time of committing the offence. United States v. Nearo Jacob Bruce^ ii. 95. 

254. An account for work and labor cannot at the trial be given in evidence 

upon non assumpsit, as a setK>ff, unless the account hat been filed, and 
notice given. Whetcroft v. Burfordj ii. 96. 

255. New evidence cannot be given upon appeal from the Orphans' Court 

Gittings v. Burch, ii. 97. 

256. See Costs, 31. Williams v. Hopkins, ii. 98. 

257. The principal obligor having confessed jud^ent, and having been released 

by the defendant from the costs of this suit, is a competent witness for the 
defendant to prove the bond usurious. Peirce v. Reintzel, ii. 101. 
358. A defendant in eqidty is a competent witness upon an indictment against 
the plaintiff in equity, for perjury in his affidavit to obtain an injunction. 
United States v. Burford, ii. 102. 

259. The declaration of the prisoner as to his intentions as to any of the overt 

acts of treason charged in the indictment may be given in evidence before 
evidence offered of such overt acts. United States v. Lee, ii. 104. 

260. When the subscribing witnesses to a bond reside in a foreign country, evi- 

dence of the handwriting of the obligor and subscribing witnesses will 
be left to the jury aa prima facie, but not conclusive evidence, upon tiiie 
issue of non est factum. Davies v. Davies, ii. 105. 

261. The Court will not, at the trial, compel the plaintiff to produce a charter- 

party, of which the defendant has a counterpart, without previous notice ; 
nor permit the defendant to give it in evidence without proof by the sub- 
scribmg witness. 
The captain's protest may be given in evidence to Qorroborate his testimony. 
Sampson v. Johnson, ii. 107. 

262. Quoire, whether a free colored man is a competent witness in a cause be- 

tween white persons. O^Neale v. Willes, u. 108. 

263. A colored person who has been made free under the Maryland Act of 

1796, ch. 67, is not a competent witness against a white man. United 
States V. Minijie, ii. 109. 

264. Uoon an indictment for selling a free person as a slave, under the Mary- 

land law of 1796, c. 67, parol evidence may be given of the contents of 
pai>ers delivered by the witness to ihe defendant, without a previous 
notice to produce them. United States y. Carrico, ii. 110. 

265. Parol evidence cannot be given of the contents of a letter from the notaiy 

Sublic to the defendant, and put into the post-office, without notice to the 
efendant to produce it Bank of Washington v. Kurtz, ii. 1 10. 
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266. In trnpass, when the defence is on warrant, the plaintiflf is not permitted 

to give evidence of trespasses at a place not located on the ^ts ; nor 
oatside of the plaintifr's lines as located by him on the plats, altiiongh, by 
his title he had a right to locate them so as to include the place where, &c. 
The plaintiff is bound by his location, and cannot claim land not included 
therein. 
The plaintiff cannot recover unless he was in possession of the land at the 
time of the alleged trespass. Holmead v. Corcoran^ ii. 1 19. 

267. The Court wiU not receive evidence of the declarations of jurors that they 

assessed the dama^ by taking the average of the sums put down by 
each juror respectively. Ibid, 

268. See Deposition, 25. Peyton v. Veitchy ii 123. 

269. The caption of the deposition must name all the parties in the suit Ibid. 

270. See Administration, 12. Craig v. Reintzel, ii. 128. 

271. A copy, ftom the records, of a deed of personal properly, which derives no 

vahdity from being' recorded, is not competent evidence. Ormsby v. 
Tingey, ii. 128. 

872. See Bioamt, 2, 8, 4, 5. UniUd States v. Lambert, iL 137. 

873. See Contract, 18. Somen v. Tayloe^ ii. 138. 

874. Parol evidence may be given to show that the parties named in a written 

contract were agents of other persons who were the real contracting 
parties. Ibid, 

275. Naturalization cannot be proved by parol. Siade v. Minor, ii. 139. 

276. In an action upon the Statute of Virginia for carrying away the plaintiff's 

slave, evidence will not be permitted to prove that the slave had hired 
himself as a free man to another master or a vessel in a previous voyage. 
Washington v. Wilson, ii. 153. 

277. See Attachment, 43. Ricketts v. Henderson, iL 157. 

278. See Deposition, 27. Traverse v. Bell, ii. 160. 

879. In an action upon a replevin-bond, it seems that the defendant may, in 
mitigation of damages, oyb evidence that he was cheated at cards by the 
phuntiff, whereby 3ie paintiff won the defendant's mare which was the 
subject of the replevin. McDaniel v. Fish et al ii. 160. 

280. In an action against James and Robert charging them as copartners, upon 

bills drawn by James in his own name, but for the benefit of the partner- 
slop, James cannot be examined as a witness for Eobert upon an issue 
joined bv Robert alone, although judgment should have been rendered 
against James by default Nickolson v. Potion, ii. 164. 

281. See Chabter-pabtt, 2. Bowie v. Wheelwright, iL 167. 

282. In a suit between contending mortgagees, the mortgagor is a competent 

witness for the first mortgagee, to identify the goods described in the first 
mortgage. Wagner v. WaJtts, ii. 169. 
289. See Deposition, 28. Garrett v. Woodward et alii. 1^0. 

284. A witness who is interested cannot be compelled to testify against his in- 

terest. Pritchard v. Corporation of Georgetown, ii. 191. 

285. See Deposition, 34. Thorpe v. Sawmons, ii. 195. 

286. Id. 29. Centre v. Ktent, iL 198. 

887. The makinff of a promissory note can only be proved by the subscribing 
witness, if there be one ; evidence of the confession of Uie maker that he 
owes part of it is not sufficient upon the money counts. Turner v. 
Green et aL iL 302. 

288. See Bills and Notes, 87. Gaither v. Lee, ii. 205. 

289. An old entry in a memorandum book of a deceased person stating the ages 

of the several members c^ his family, may be given in evidence to prove 
the age of a witness. Negro Clara v. Ewell, ii. 208. 

290. See Copyright, 1. King v. Forces ii. 208. 
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291. See Deed, 5. Mimgan y. Mayne, li. 210. 

293. In executing a writ of inquiry, in Alexandria, D. C, the plaintiff's own 

affidavit maj be read in evidence of the amount of damages. Keene y. 

Cooper^ ii. 215. 

293. See Affidavit, 7. Mills r. Wilson, ii. SI 6. 

294. See Bills and Notes, S. Mechanics' Bank y. Taylor^ ii. 217. 

295. The lapse of nine yean since the plaintiff arrived at ihe age of twenty-one 

does not create a presumption that the oath required by the Virginia 
law was taken by the person who imported the pudnlaff. Neffro Ueder 
▼. Robinsony ii. &0. 

296. See Dbpositiok, 80, SI, S 2. Edmondson v. Bartdl, ii. 228. 

297. A baker^s tallies may be produced in evidence, after calling upon the de* 

fendant to produce his counteipart Trovers v. Appier, ii. 234. 

298. See Deposition, 38. Woodward v. Hall, ii. 235. 

299. The amount of the costs of a suit in New York may be proved by paroL 

Ibid. 

800. Length of time does not raise a presumption against a slave that his owner 

todc the oath required by law. Nem Jack Garretson v. Lingan, ii. 236. 

801. See Disposition, 35, 86. Smith v. oieman, ii. 287. 

802. If the defendant call upon the plaintiff to produce a certain account at the 

trial; and, if produced, refuse to read it in evidence, the plaintiff cannot 
read it to the jury because called for by the defendant Ibid. 

808. The defendant in replevin who justifies under an execution directed to 
him as constable, if mdemnified by the plaintiff in the execution, having 
no other interest than the possibility or receiving commissions and fees 
upon an execution which may be issued again m the same cause, is a 
competent witness for the defendant. Wise v. Bowen, ii. 889. 

£04. When an issue is sent from the Orphans' Court to be tried in this Court, 
and is accompanied by the libel and answer, they may be read in 6V>> 
deuce at the trial of the issue. Evans v. Evans, ii. 240. 

805. A free colored man who has resided in Uiis district eight rears, and pub* 

licly acted as a free man, and so generally reputed to be, is a compe- 
tent witness for the United States against a free cdored person. UnUed 
States V. Neoro Jack NealCf iL 241. 

806. If a ^rson, knowing the contents of a forged letter, and with intent to 

obtam money thereupon, deliver it, alUiou^ sealed, to the deik of the 
person to whom it is addressed, and who, he supposes to be authorized to 
open it, this is evidence of uttering it. United Stales v. Carter, iL 248. 

807. See Bills and Notes, 95. Wkittemore v. Herbert, ii. 245. 

808. A witness in a criminal cause mar be compelled to answer a question 

which he says, upon his oath, that he cannot answer without disdtosing a 
fact which may be material and important evidence to criminate himSelf 
as participator in the same offence for which tl^ defendant stands in- 
dicted, provided the Court should be of opinion that no direct answer to 
the question could furnish evidence against the witness. United States 
V. Miller, ii. 247. 
309. See Bills and Notes, 96, 97, 98. Bank of Washington v. Way, iL249. 

810. Id. 99. Broton v. Piatt, iL 258. 

811. See Deposition, 89. Van Ness v. Hemeke, ii. 359. 

812. See Continuance, 21. Be^or v. Sardo, iL 260. 

818. The answer to a bill in equity so fiu* as it is responave to the allegations of 
the bill, is conclusive evidence, unless contradicted by two witnesses. 
Harper v. Dougherty, ii. 284. 

814. See Bills andI^otes, 102. Bank of Washington v. Reynolds, n. 289. 

815. It is not competent for the plaintiff to give evidence of tiie defendant's ac- 

knowledgment of the receipt of the goods mentioned in a certain account 
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which hiid been delivered to the defendant, without having fint given 
notice to produce it NvchoUi y. WarfiM, ii. 290. 

816. See Confssbiok, 6. Unked Suoes y. PockimffUm, iL 293. 

317. If forged papers be inclosed and sealed np in a letter written in Tennes- 
see, and there directed to the Paymaster-General in Washinfton, and 
sent by mail with intent to defraud the United States, and the letter be 
received by the Paymaster General in Washinffton ; this is not an utter- 
ins and puUishingof the said forged pampers in Uie county of Wadiington. 
IMted States v. Wri^ ii. 296. 

818. A witness is not bound to answer a question, if it shall appear to the Court 

that the answer would have a probable tendency to criminate the wit- 
ness. UniUd Stales v. Lynn^ iL 309. 

819. The contents of a written paper cannot be proved by parol, unless the 

paper be lost or destroyed. Ibid. 

320. See Dbposition, 40. Boone v. Janney, iL 312. 

321. One of two joint owners of a vessel is a competent witness to prove a joint 

claim a^punst a passenger in the vessel, for the passaffe-money, if the 
other jomt owner has given him credit, in account, for Ins share of the 
passaffe-money, and a ralease of a claim to recover it back, in case he 
should not get it finom the passenger. MassokUi v. MtUer, ii. 313. 
822. In a joint action upon a promissonr note, if one of the defendants suffer 
jud^ent to go against lum by de&ult, and if a writ of inquiry be exe- 
cuted, he is not a competent witness upon the issue joined by the other 
defendant Franidin Boadc v. Hofidns et al. iL 315. 

323. An ayennent of a demise £rom year to year for three years at $120 a year, 

is not supported by evidence of a demise from year to year for two years 
at $120 a year and for one year at $120 a year. Dorsey v. ChenauU^ ii. 
316. 

324. See Demubbeb, 19. Batik of (he United States v. Smiih^ ii. 319. 
3S5. See DAif aqbs, 9. Turner v FoxaU^ iL 324. 

826. See Billb akd Notbs, 118. Qassatoay v. Jones^ ii. 334. 
897. See Dbpositiok, 41, 42. Thorp v. Orr, ii. 335. 

828. Before secondary evidence of a written instrument can be |;iven,the Court 

most be satisned b^ the affidavit of the psuiy offering it, or otherwise, 
that the supposed original paper did once exist, and that it is not in his 
power to produce it Maye v. Casrbery^ ii. 336. 

829. See Dbpobition, 43. Humphries v. Tench^ iL 837. 

330. A copy of a regimental paymaster's account as settled by the accounting 
officers of the Treasury, certified according to the Act of March 3d, 
1817, is competent evidence, to the jury, of the balance due by the pay- 
master to the United States. UniUd States v. Van Zandt, ii. 338. 

831. A copy (^ a paymaster's bond, certified according to the act ''to provide 

more effectually for the settlement of accounts between the United States 
and receivers of public money, is competent evidence." Ibid. 

832. The plaintiff cannot be non-suited for not producing books and papen 

upon a mere notice by the defendant to produce them at the trial ; there 
must be a motion to the Court for an oraer to produce them, and notice 
of such a motion, and an order of the Court ; and if the motion be not 
made until the cause be called for trial, at the last calling of the docket, 
the Court will continue the cause until the next term. Bank of the 
United States v. Kurtz, ii. 342. 

833. A person, relyins on the proviso in the Virginia law in &vor of persons 

coaung to reside in Virginia, and bringing their slaves with them, and 
taking a certain oath, must produce competent evidence to prove that 
the terms and provisions of tne proviso, had been complied with ; and in 
the absence of all testimony no presun^tion can arise from, lapse of time 

13* 
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to nq>ply the defect of flocli tefltimooy. Negro MatUda ▼. Maeon ei al. 
ii. 348. 

384. The statate-book of one of the States, parpoitiiiff to be pnblitbed hf antfaoiw 
i^ of its LegiaUtnre, and depontea in the I>epartment of State of the 
United Stat^ under an Act of ConffroM, raqainng the Secretaiy of 
State to obtain copies of Ae laws, u admissible evideDce of the laws of 
mch States, in the ooorts of the INstrict of Columbia ; and it is not neoes- 
sarjr that such statute4)ook should be authenticated aoootding to thb pto- 
▼isions of the Act of Congress of the S6th of May, 1790. Commercial 
and Fcarmen Bank, Baliimorej v. Pattenon, iL 846. 

885. Acoofding to the laws of Pennsylvania, the equity foOows a promissoty 

note into the hands of an indorsee, unless dated at Philadetphia, and 
made payaUe ^without de&loation.'* The words ** without defidcadon,* 
do not prevent the maker of a Penn^lTaman note from showing fraud 
in the payee in obtaining the note. Ibid. 

886. See B11.L8 and Notes, 119, 190, 121. Ibid. 

887. Id. 122. Ott ▼. Jones, iL 851. 

888. In the election of a mayor, in Washington, the return of the commissioners 

is not ooneiustye, but prima facie evidence that the votes were good. 
Parol evidence is competent to show that all the oommisnioners were pre- 
sent UniUd Siatee v. CoHmry, iL 868. 
389. An insolvent debtor is bound to produce and surrender all his evidences of 
debt Ex parte Henry Hadry, ii. 864. 

840. If an a^preement in writmg be made b^ one of the partners of a mercantile 

firm, it is competent m the plaintiffs, in an action in the ivmie of the 
members of the firm, to prove, oy parol, that it was made by that partner 
as the agent, and for the use and oenefit of the firm. Huickin$on et al. 
v} Peyton et al. iL 865. 

841. The fiict, that insurance was made, cannot be proved without pcoducing 

the policy, or showing it to be lost Ibid. 

842. A contractor's account adjusted by the proper aocountinc officers of the 

Treasury ; and certified and authenticated'according to the eleven^ sec- 
tion of the Act of March 8, 1817, c 45, is evidence, not only of money 
advanced to the contractor, but of money disbursed bv officers of the 
army for provisions, in consequence of the contractor's miling to comply 
with his contract Uniied Stateiy.Gr^jgUh,u.S6S. 
343. The Third Auditor is not authorized to authenticate copies of bonds and 
other papers. His power, under the Act of Msrch 3, 1817, extends 
only to '* transcripts from the books and proceedings of the Treasury in 
renrd to the accounts o£ the War Department" Copies of bonds must 
staU be certified by the register, and authenticated unou the seal of the 
department, under the Act of the 3d of March, 1797. Ibid. 

844. The person intended to be injured by a forgery, and the penon whose 

name is forged, are competent witnesses to prove the^ fingeiy. But if the 
witness has paid money upon the foiged paper, he' is not competent to 
prove the foreery. United States v. Oandell, ii. 873. 

845. The Court •wilT not compel a party to join in a demurrer to the evidence, 

unless the other party will amnit all such facts as might be fisuriy inferred 
from the evidence. Negro William Jordan v. Sawger, ii. 873. 

846. See Arbitration, 10, 11, 12. GoldAorougk v. MeVmiam», iL 401. 

847. A person who has given a receipt for soods to be delivered to a third per^ 

son, is a competent witness for the United States upon a prosecution of 
another person for stealing the goods. United States v. Bates, iL 405. 

848. See Bills and Notss, 128. I^irmers Bank v. Llogd, n. 411. 

849. Although a confesnon, made under a promise <k fhvor, is not, of itself, evi- 

dence against a prisoner ; yet the fiMst of the prisoner's going to the place 
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wiiere toe property was secreted and identifyiag it, is eyidence against 
him. UnUed State$ ▼. Negro Bichard^ iL 489. 

550. See Dbpoution, 44. Renner r. Hondandy iL 441. 

551. If evidence be nyen on both sides, and be complicated, the Conrt tnll not 

compel the pudnttff to join in demurrer, nor will they nndertake to say 
what &cts the party offering to demnr, oosht to admit as inferences ,finom 
the evidence ; nor will they compel the other party to join in tiie demur- 
rer upon his offering to admit aJll the inferences whicn the Court diould 
say the jury coold reasonably infer from the evidence. Siwxrt r. Colutih 
hia Ins. Co, ii. 44S. 

352. Unless notice of setoff be given before the suit is called fbr trial, it cannot 
be flj'ven in evidence upon non assumpsit. ' Deneale v. Young^ iL 418. 

85S. See Deposition, 45. Bustard v. CcUaHno, iL 421. 

854. See Abmikistbation, 12. BureA v. Sjoalding, E 422. 

955. A witness will be permitted to refresh Ids memory as to the items of an 
account for work and labor, by the orieinal entries only, made by himself 
or by another in his presence ; and aJthoi^h he has no distinct recollec- 
tion of each particular item charsed, yet, iz he has a distinct recollection 
of such work as is chargjed in the account, generally, beinff -done, and, 
after having refreshed ms memory, if he can swear that Sie work was 
done as chaiged in such account, his testimony will be competent evi- 
dence. Jonei V. Johns, iL 426. 

356. See Books and Papers, 4. Central Bank v. Tagloej iL 427. 

S57. When the assignment of tiie time of service of a servant is in writing, parol 
evidence of a promise that the servant had a certain time to serve, cannot 
be admitted. Smalhoood v. Worthington, ii. 431. 

358. See Corpobation, 10. BockmUe {f Washington Turnpike v. Van Ness^ 

iL 449. 

359. Id. 15. Rochnlle ^ Washington Turnpike v. Andrews, iL 451. 

360. Terms offered by way of comproouse cannot be given in evidence to rebut 

the statute of limitations. Ash v. Hayman, iL 452. 

361. See Bills and Notbs, 134. Kncwles v. Stewart, iL 457. 

362. See Aoent, 18. Davis v. Rolfb, ii. 458. 

363. In an action against a surety in a prison-bounds bond, the defendant will 

not be permitted to produce evidence that the principal {^t debtor) was 
insolvent, and, therefi>re, the plaintiff sustained no damage. &noot v. 
Lee, iL 459. 

364. See Attorrkt, 6. Crittenden v. Strodker, ii. 464. 

365. In an action by the indorsee against the maker of a promissory note, the 

indorser is a competent witness for the phuntiff, ^without a release,) to 
prove the acknovdedgment <^ the debt, so as to take the case out of the 
statute (^limitations. Bank of Alexandria v. Clarke, ii. 464. 

366. The owner of the goods stolen, after having released to the United States, 

luad to the prisoner, all his interest in the fine, is a competent witness for 
ihe United States, and may be examined generally. United States v. 
Camot, iL 469. 

367. The Court will not permit evidence to be given of the* private opinion of 

the witness as to the fraud or fairness of the plaintiff's conduct, derived 
from facts which appeared before the witness as an arbitrator. Zantetn- 
ger v. Weightman, u. 478. 

368. Toe ex parte deposition of a deceased witness, not taken by consent, can- 

not be read in evidence. Ibid. 

369. A claim which has been pleaded, or offered in evidence, as a set-off, and 

rejected by the verdict of tibe jury, will not maintain an acticMi. Janney 
V. Smith, u. 499. 

370. Upon the trial of an indictment for offering a bribe to a witness, the previ- 
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ous declaiatioiis of the defendant, u to hb motives for offering it, cannot 

be given in evidence by the defendant United Stales v. MUbwrn^ ii. 501. 
871. A witness before the mnd jury is bound to answer a question, aldioush 

he make oath that he cannot answer it without criminating hims^. 

linked States v. Devaughn^ iL 501. 
372. The collector's books, in the handwriting df a deceased clerk, are evidence 

for the United States. United States v. Howkmd^ ii. 508. 

378. The books of a bank which do not show whether the checks drawn upon it 

were payable to bearer or to order, nor the names of the persons in whose 
favor they were drawn, are not evidence of money paid to any particular 
Derson. Boyd v. Wilson^ iL 535. 

874. Itthree persons be jointly indicted for a riot, and one only be put upon his 

trial, the other two, having forfeited their recognizances, cannot be exa- 
nuned as witnesses for the'^efendant United ^kaUs v. Riuherford^ ii. 528. 

875. When evidence is offered of what a deceased witness testified at a fonner 

trial of the same cause, that evidence must be of the very words of the 
deceased witness. Bennett v. Adams^ ii. 551. 
i76. If the clerk who made the original entries in the testator's books, be 
made executor, those entries are competent evidence in an action by the 
executor for goods sold and delivered by the testator to the defendant. 
Hodge v. Higgs, ii. 552. 

877. In an action by the indorsee of a promissory note ad^unst the maker, upon 

the plea of hmitations, evidence that the note within the last three years 
before the commencement of the suit, was presented to the defendant* 
who acknowledged it to be his note, and that it had not been paid, and 
said that the note had been of long standing, and that he should resist 
payment, but offered terms of compromise which were not accepted, b 
evidence of such an acknowledgment of the debt as takes it out of the 
statute. Rhodes Y.HadJieldj ii. 566. 

878. On the trial of an issue upon allegations, under the insolvent act, the bur- 

den of proof is on the complaining creditors to show the fraudulent 
intent Ex parte Henry Knotoles^ ii. 5 76. 

379. The authority of a justice of the peace, in one of the States, may be 

proved by paroL IVinter v. Simonton, ii. 585. 

880. See Affidavit, U. lUd. 

881. See Akswsb, 8, 4. Bobinson v. Cothc<u% iL 590. 

882. The bill of lading is not concluuve evidence of an express agreement as 

to the price of the freight Smmes v. Marine Ins. Co* iL 618. 

883. The bond for conveyance of the vessel by the builder to the plaintiff, was 

not conclusive that the ownership, so iar as the freight was concerned, 
was in the builder at the time of the insurance. Ibid. 

884. See Bills akd Notes, 153, 154, 155. Coyle v. Gozzler^ iL 625. . 

885. If the notary public has no memorandum nor recollection of the day of 

demand and notice, but has a memorandum in his book that demand was 
made and notice given to the indorsers ; and testifies that it was his uni- 
versal practice to make the demand and give notice on the day after the 
last day of 'g^race, such testimony is competent evidence fiur the oonader- 
ation of the jury. IbieL 

886. See Bills and Notbs, 156. Patriotic Bank y.Littie, iL 627. 
387. See Deposition, 48. Paid v. Zotory, ii. 628. 

888. The declarations of the notary's deputy cannot be given in evidence. 

Bank of Columbia v. MackdU^ ii. 681. 

889. The indorser may waive the objection of want of notice, afUr the laches 

has occuired. Ibid* 
390. No paper can be read in evidence to the jury, without thejeave of the 
Court Melvin v. LacUand^ iL 686. 
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391. Parol OTidence is not competent to yaiy a written agreement. A written 

contract bj one of two loint partners, made in his own name, does not 
bind the other partner, although the mone^ obtained thereby^ be brought 
into the joint concern. The Court will not sisn a bill of exceptions to 
the terms in which a certain paper which had oeen offered in evidence, 
is described in the instruction of the Court to the jury, (the paper itself 
being referred to,) but will sign a bill of exceptions to the reiu»l of the 
Court to sign the former bifl. A written contract, the terms of which 
are dear and unambiguous, is conclusive; and parol evidence is not 
admisnble to contradict it. Smilh v. Hoffman et of. ii. 651. 

392. See Dibobderlt House, 5. UniUd States v. Hermy Oray, il 675. 
398. See Dbpobition, 49. ElHot r. Hayman^u, 678. 

394. IT two be indicted jiMntly for assault and battery, the wife of one of them 
cannot be witness for the other, although Uiey sever in their pleas. 
Wade T. Young, ii. 680. 

895. A book-keeper who has ^ven a credit to A. instead of B., by mistake, is a 
competent witness to prove the mistake without a release. Only what a 
witness recollects is competent evidence. Patriatie Bank v. FryCf iL 
684. 

396. The audiorilrv to indorse notes need not be under seal The existence of 

the original note, indorsed by^ tiie principal himself, may be proved by 
parol, widiout producing it; it having been cancelled and given up to 
the maker. Bank of Washington v. Feirsan, ii. 685. 

397. See Contbact, 80, 81. Riggs v. Tmloef iL 687. 

398. Upon a second trial, the Court will not permit improper evidence, if 

objected to, to be given, although it had been receivea at the first trial 
without objection. Urid. 

399. Testimony tit conversations, preliminary to a written, unconditional con- 

tract, is admissible and competent upon a count upon a written, condi- 
tional contract, which is " lost, destroyed, or mishud," although the wit- 
ness does not recollect the terms of the written contract, nor now it was 
expressed, but states his impression or belief. Ibid. 

400. A copy of a deed of lands from the record-book may be read in evidence, 

without producing the original, or accounting for its non-pioduction. 
PeUz V. Clarke, ii. 708. 

401. The entries of the divirion and allotment of the property of the original 

proprietors of the lands in the city of Washington, may be given in evi- 
dence without producing, or accounting for the non-production of the 
original certificate of division and allotment from whicn the entries were 
made. lind. 

402. By pleading tiie eeneral issue, the defendant admits the right of the pkun- 

tin .to sue by Sie name of Charies Maret & Son, wit£mt naming the 
son ; and a note indorsed to the plaintiffs by that name, and produced 
by them on the trial, is primA facte evidence of the existence of such a 
mm. Charles Maret jr Son v. W. Wood, ilL 2. 

403. An action upon the case will Ke for the seduction of the pUdntiff^s daughter, 

whereby he lost her service. Mudd v. Clements, iii. 3. 

404. In an action upon the case for seduction of the plaintiff's daughter, |>«r 

quodjkc., the pUuntiff may give evidence of a promise to marry as a 
means of seduction. Ibid. 

405. See Bills and Notes, 162, 163. Bank of ihe United States v. Corco- 

ran, ilL 46. 

406. Declarations of the plaintiff, after the date of the contract, mav be given 

in evidence by the defendant to mitigate the damases as well as to con- 
tradict the plaintiff^s evidence. GoiShorough v. Bucer, iii. 48. 

407. If a witness for the plaintiff testifies that on a certain day he paid to ihe 
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defendant a certain sam of money, and took his receipt, the plaintiff is 
not bound to produce the receipt at the trial Meade y. Keane^ iii. 51. 

408. See Deposition, 50. Ibid 

409. In an action upon a replevin-bond, the defendant may, in mitigation of 

damages, eiTe evidence of title in himself, of the property replevied. 
QucBre, SrnUh v. Hazdj iii. 55. 

410. In a suit for freedom, a judgment against the defendant upon his disclaimer 

and default in not rejoinmg is not primd faeie evidence of the freedom 
of the petitioner in a subsequent suit by him asainst another defendant, 
although this other defendant should, after such judgment, have filed a 
paper in that suit, claiming the petitioner as his slave. Negro WUUam v. 
Van Zandt^ ilL 55. 

411. Possession of, and acts of ownership over, a colored person, are primA facie 

evidence of slavery and ownership; and a sale of a slave by an importer, 
within three years after importation, gives the slave bis freedono, if such 
importer be the sole owner ; but if Sie importer has odIt a disdibutive 
interest with olliers in the slave, such sale aoes not give freedom. Ibid, 

412. See Damages, 13. Kelly v. Huffingtan,vLSl. 

418. Hie testimony of the notary tiiat he demanded of the maker payment of 
the note, on the third day of grace, and gave notice to the indorser of 
the non-payment on the third, and also on the fourth dajr^ is competent 
evidence of demand and notice, altliough the witness did not recollect 
the day of the month on which the demand was made and notice given. 
Bank of the United States v. Abbott^m. 94. 

414. See Bills and Notes, 166. Coate v. Bank of the United States^ iii. 95. 

415. Id. 169. Blue v. RusseU, iii. 102. 

416. See Accoxtkt, 3, 4, 5, 6, 7. Barrv v. Barry, iii. 120. 

417. One of tlie defendants, if released by the plaintiff, nu^, if willing, be 

sworn and examined as a witness for the plaintiff. Patriotic Batik v. 
C(90<e, iii. 169. 

418. The defendants were not permitted to give secondary evidence of die con- 

tents of a check, without fint showing that the original check was not in 
their power. Ibid, 

419. When a witness is produced to testify as to the credibility of another wit- 

ness, the proper questions to be put to the witness are, "^ Do you know 
the common reputation of the witness for veracity among the generalil^' 
of his acquaintance ? " ^ From your knowied^ of his eenenl reputa- 
tion for veracity, would you believe him upon Bs oath ? ^ The witness 
IS not to be asked who were the persons he had heard say that the gene- 
ral reputation of the witness for veracity was not good. The fiu^ to be 
ascertained is the common reputation as to truth. Ibid. 
490. If one member of a firm draw out the joint funds by a check in his own 
name only, the burden of proof of his authority to do so, is on the 
creditor. Ibid, 

421. See Dower, 3. Bhdget v. Thornton, iii 176. 

422. The defendajit had settled his accounts with the plaintiffs and paid the 

balance then claimed. The plaintiffs afterward ciumged the entries in 
their books so as to show a balance stiU due to the pluntiffs, and presented 
him an accoi|nt thus stated, which the ddendant refused to admit or re- 
ceive as a true statement of his account, but received it only as contain- 
inff the then aspect of the plaintiff's books. The Court refused to com- 
pel the defendant to produce that account at the trial nnless accompar 
nied by the defendant's affidavit of those facts. Bank of (he United States 
V. WiUon, iii. 218. 
428. Payment of a check by the bank on which it was drawn, is prima fade 
evidence of funds; especially when the checks have been smrendered 
to the drawer. Ibid. 
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424. See Auditor, 3. Mnk of the United Statee t. Johnson^ uL 228. 

425. If evidence be given to the jury without objection, which the court after- 

ward decides to be inadmissible, the Court will instruct the jai7 that it 
is not eyidenoe properiy before theuL lUd. 

426. See Cobpo&atiok, 5. Bank of the United Stales v. WUUamSf iiL 240. 

427. See Account, 8. White y. ikfacon, iii. 250. 
488. See Bank, 18. Lowe y. McCleryj uL 264. 

429. Every neffro ia^ prima facie to.be considered as a slaTe and as the property 

of someoody ; and he, who acts in respect to him as if he were a nreeman, 
acts at his peril ; and the burden of proof is on him to show that the neffro 
is not a slave, or, at least, to show such circumstances as will rebut the 
presumption arising from color. MandeviUe t. CookenderfeTf iiL 257. 

430. If tiie keeper of a public stage-coach office send a negro away in the coach, 

it is prima facie evidence of carelessness. I bid. 

431. Payment of a check by a bank is prima facie evidence of funds, and that 

the apparent state of the funds, upon die books of the bank justified the 
payment, and it is incumbent upon the plaintiffs to prove the error if 
there was any. Bank of the United States v. Washington^ iiL 295. 

432. A book-keeper of a bank is not obliged to answer a question, the answer 

to which might charge him with the loss. Ihid. 

433. See Equity, 55, 56, 57, 58, 59. Hayman v. KeaUy^ iiL 325. 

434. In assault and batteiy, the plaintiff being a mulatto, cannot, at the trial 

upon the jg;eneral issue, be compelled to prove his freedom. Murray v. 
iJulanyy iu. 343. 

435. Upon the plea of the statute of limitations, the plaintiff cannot avail him* 

self of the exception in &vor of merchants' accounts without stating it in 
his replication ; it is not admissible in evidence upon the general replica- 
tion to the plea. Qarke v. Mayfield^ iii. 353. . 

436. See Dsfosition, 53. PanniU v. EHason^ iiL 358. 

437. In a suit by negroes for their freedom, the proceeding in a suit for alimony 

between the master and his wife, are competent evidence for the defend- 
ant, after the de^th of the husband. Negro PhilHs v. Gibson, vL 359. 

438. The beUc^ of a witness, together with the facts upon which that belief is 

founded, is admiasible evidence to the jury. Bank of Columbia v. 
McKsnneu, iiL 361. * 

439. An acknowledoment to the plaintiff's counsel, by the indorser, that he in- 

dorsed a draft drawn by the defendant, which was not then diown to 
him, \a prima fade evidence of his indorsement, in a suit against the 
drawer, and throws the burden of proof upon the defendant to show that 
there were other drafb drawn by the defendant, and indorsed by the 
same indorser. Hyer et d, v. Smith, iii. 437. 

440. An indorsement '* to the order of of Messrs. Hvers, Bremner, and Burdett," 

is not evidence of an indorsement to " Hyer & Burdett, survivors of 
Bremner." Ibid. 

441. Upon the plea ofnul tiel record a transcript of a record of a justice of the 

peace in Pennsylvania, certified by nim to the Coimt^ Court, and 
authenticated by the* prothonotary, and the presiding judge of that 
Court, according to the Act of Congress, is evidence of the judgment 
although that transcript consists of short docket entries. Hade v. Brother^ 
ton, ilL 594. 

442. See Books and Papers, 8. Triplett et aL v. Bank of Washington, iii. 646. 

443. The cashier of a bank is a competent witness to prove that the defendant 

has overdrawn his account Payment of a check is prtmayooc evidence 
of funds. Bank of Alexandria v. McCrea, iiL 649. 

444. A receipt for the Uwt year's rent, is evidence that the rent of the preceding 

year had been pcud. Jenkins v. Calvert^ iiL 216. 
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445. See Ahsndmsnt, 82. Bell v. DaviSt iii. 4. 

446. In an action npop the case for receivinff the pluntiff's dave in Yiiginia, 

and bringinff him into the Distriet of Colombia, it ib not neceaeary to 
proYO that the defendant knew the slare to be the dave of the plaintiff, 
although the scienter be ayerred in the declaration. Difference oetween 
the enticing of a servant, and the abduction of a slaTC. In an action fi>r 
enticing the plaintiff's slave from the service of the plaintiff, knowing him 
to be the plaintiff's slave, the scienter must be proved. Stanback t. 
Waters^ iv. 6. 

447. See Biixs and Notes, 188. Stone y, Lawrence^ iv. 11. 

448. An official copy of a mortj^age of real estate in Washington, D. C, is suffi- 

cient evidence of the existence of the original mortgage, and of Uie debt 
due thereon. Beall*9 Executors v. Dick et al. iv. 18. 

449. Upon the plea of property in the defendant in replevin, the burden of 

proof b on the plaintiff. Williamson v. Ringgold^ iv. 39. 

450. See DspoaiTioir, 57. Barrell v. JJmington^ iv. 70. 

451. See Bankrupt. 7%omas v. Cruttenden^ iv. 71. 

452. See E^ttitt, 76. Bank of the United Statu v. Benning^ iv. 81. 

453. See Copt, 1. lUd. 

454. See Deed, 10, 11, 12, 13, 14. lUd, 

455. Evidence of the declantion of another person that he wastbegoil^perMm 

cannot be received. United States v. Miller, iv. 104. 
45$. Evidence that the defendant dealt the cards at £uno, isprtma ybeie evidence 
that he kept the house. Ibid, 

457. U^n the general issue in trespass quare dausum/regit^ where the pUun« 

tiff relies upon possession without title, the defendant may show by evi- 
dence that the close which he broke, was not the phiintiff 's close. Rey- 
nolds V. Baker f iv. 104. 

458. In replevin the defendant, a constable, who had seized the goods of the 

plaintiff in executbn as the ffoods of Harrington, wupennitted to testify 
for himself, upon being indemnified by the plaintiff in the execution. 
Hilton V. Beck^ iv. 107. 

459. QtMsre, whether, in a prosecution for bigamy, evidence of a maniage de 

facto is evidence of a marriage de jure. United States v. Jennegan^ iv. 118. 

460. See Bank, 20. United States v. Jane Byers, iv. 171. 

461. Two witnesses are necessary to a deed of manumission under the Maiy* 

land law of 1796, ch. 67, § 99. Nearo Samud v. ChOds et al^ iv. 189. 

462. See Deposition, 59. Gustine v. Ringgold^ iv. 191. 

463. See Contract, 37. Corcoran v. Dougherty, iv. 205. 

464. Upon the trial c^an indictment under the 11th section of the Feiiitentiaiy 

Act, for uttering;, as true, a counterfeited bank note, it is not necessaiy 
that the note given in evidence, should correflpond, in words and figures 
with the note set out in the indictment with the following averment, to 
wit : " which said false, forged, and counterfeited note, is as fi>UowB, to 
wit," &c., setting out the note verbatim et literatim, with all the words, 
letters, figures, and numerals upon the fikse of Uie note. But if the 
forged note be lost after the indictment found, and befioare the trial, the 
jury must be satisfied that it corresponded with that set out in the indict- 
ment in the names of the cashier and president, so fiir as that there was 
not, in the one, any letter added or omitted, which would vary the sound 
of the name ; and that the note that was passed, had upon its ftce the 
letters " No." prefixed to the number 15,402, as is set forth in the indict- 
ment United States v. Edward Hall, iv. 229. 

465. See Bills and Notes, 192. Carringlon v. Ford, iv. 231. 

466. See Barox and Fbhb, 13. Smith et ux. v. Clarke, iv. 293. 
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467. The appraiaement made at the time of lerpns the distress is primd facie 

eyidence of the valae of the goods distramed. Semmes y. Sprigg^ iv. 292. 

468. Upon an indictment, in this Court, for perjury, it is not necessary to pro- 

duce a copy of the record of this Court in the cause in which the perjury 
was committed. The court is presumed to know its own record. The 
record exists although not reduced to writing in full ; and the record is 
what it oi^ht to be when correctly extended from the minutes. United 
States V. ErMne^ iv. 299. 

469. In a prosecution for perjury, it is only necessary to prove so much of the 

testimony of the witness as relates to the particular fact on which the per- 
jury is assigned. Ibid. 

470. Comparison of handwriting is not evidence to prove forgery. Witnesses 

skiUed in handwriting wul not be permitted to give their opinion, upon 
inspection of the papers, whether the forgery was done by the defendant. 
United States v. Prout, iv. 801. 

471. TVhen the witness has acquired a knowledge of the handwriting of tiiie 

prisoner by having dlen seen him write, &c., it is competent for him to 
compare the paper in (juestion with the senuine handwriting of the 
prisoner and state hb behef arising from bom sources. United States v. 
Lamed ^ iv. 312. 

472. The dying declarations of the deceased, while in contemplation of death, 

may be given in evidence. United States v. Taylor, iv. 338. 

473. Upon newly discovered evidence, a new trial was granted after conviction 

of murder, and the venue was changed. lUd, 

474. See Disorderly House, 8. United States v. Jourdine, iv. 338. 

475. Id. 9. United States v. Stevens, iv. 341. 

476. Id. 10. United States v. Warner, iv. 342. 

477. Upon the plea of** no rent arrear," in replevin, the whole burden of proof 

IS on the party pleading it. Hungerford v. Burr, iv. 349. 

478. See Disorderly House, U. ifnited States v. NaUor, iv. 372. 

479. See Account, U, 13, 13, 14, 15, 16, 17. United States v. Khun, iv. 401. 

480. See Disorderly House, 12. United States v. McDowell, iv. 423. 

481. A record copy of a deed of emancipation may be given in evidence by the 

petitioner upon the trial of a petition for freedom without producing the 
original or accounting for its non-production. Thojnas v. Magruder, iv. 
446. 

482. See Bills and Notes, 202. United States v. Lee, iv. 446. 

483. Quaere, whether a payment, after suit brought, can be given in evidence 

upon nan asstimpsit f Deale v. Kroffi, iv. 448. 

484. No prescription runs against a public right, nor is the Dossession and use 

for twenty years evi£nce of a grant from the United States. Pierson v. 
Elgar, iv. 454. 

485. An absolute deed of goods and chattels, in Alexandria, D. -C, need not be 

recprded ; and a record copy is not evidence. Negro Kitty Lemon v. 
Bacon, iv. 466. 

486. Upon an indictment for forgery, a person interested in setting; aside the 

forced instrument is not a competent witness to prove the forgery. 
Untted States v. Anderson, iv. 476. 

487. Evidence will not be admitted to show that the witness is a common pros- 

titute, to discredit her testimony. The question must be confined to her 
general reputation for veracity, and whether from his knowledge of that 
ffeneral reputation he would believe her upon oath. Unitea States t. 
Masters, iv. 479. 

488. At the request of the prisoner's counsel, the Court will ask each juror, as 

he comes to the book to be sworn, whether he has formed and deliyered 

VOL. VI, 14 
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any opinion as to tne gnilt of the prisoner npon the indictment. United 
States T. Woods, iv. 484. 

489. On a trial for murder, the declarations of the deceased, not made in ex- 

tremiSj or with a setded conviction that he is about to die, cannot be 
given in evidence. Ibid. 

490. If one of the vritnesses, who have been ordered to btf taken out of court 

during the examination, remains in court in violation of the order, the 
Court will not permit him to be examined. Ibid. 

491. The Court will not order the United States witnesses to be sent out of 

court, after they have been examined and while the prisoner's witnesses 
are under examination. Ibid. 

492. The Court will not receive parol evidence of a conviction of larcenv in 

Maryland, to disqualify a witness. If upon cross-examination he admit 
the fact, but states that he was pardoned, upon condition of leaving the 
State, these facts only go to his credit. Ibtd. 

493. A witness, who after his examination remains in court and hears the other 

vritnesses, ma^ be examined again to rebut the defence set up by the 
prisoner. Ifnd. 

494. See Attachment, 92. Thornton v. Davis, iv. 600. 

495. Facts from which the jury may find the defendant guilty of keejMng a dis- 

orderly house. United Stales v. Elder, iv. 507. 

496. What was said in the presence of the prisoner, before the examining 

magistrate, and to which he made no reply, cannot be given in evidence 
against him. United States v. Brown, iv. 508. 

497. See Books and Papers, 9, 10. WcUlar v. Stewart, iv. 582. 

498. If a witness be protected by the Act of Limitations, he is a competent wit- 

ness without a release from the party to whom he was liable. Ilnd. 

499. A memorandum in the handwriting of a deceased note-clerk of a bank, 

that he had delivered a certain notice, may be read in evidence in &vor 
of the bank. Bank of the United States v. Richard Davis, iv. 533. 

500. Upon a trial for murder, evidence will not be admitted that another person 

confessed himself to be the murderer. United States v. MeMahon, iv. 
573. 

501. A person, conscientiously opposed to capital punishment, was found *' not 

indifferent ** by the triors. Ibid. 

502. Upon a joint indictment acainst two defendants, they have no right to be 

tried separately, and neiuer of them can be examined as a witness for 
the other, unless there be no evidence against one ; in which case the 
jury may acquit him, and then* he may he examined for the odier de- 
fendant United States v. Davidson et at. iv. 576. 

503. A person, to the prejudice of whose right a foiver^ is averred to be, is a 

competent witness to prove the foijgery ; saauo is the ])erBon whose re- 
ceipt is averred to be lorced. United States v. Jackson, iv. 677. 

504. Conversations of the defen£mt may be given in evidence against him, al- 

though not amounting to a confession of guilt, and not corroborated br 
other testimony ; but 3ie Court will not say whether the evidence is suffi- 
cient to convict the prisoner. United States v. Larkin, iv. 617. 

505. Copies of plaintiff's account books are not evidence. Lotnbard r. McLean^ 

iv. 623. 

506. Farol evidence may be ^ven that there was, in fsct, no judgment rendered 

by a justice of the peace as stated in the execution. Devlin y. Gibb Sc 
C&yU, iv. 626. 

507. Upon an indictment for stealing bank-notes it is not necessary to produce 

toem oo die trial; and if they have been recovered by the owner, and 
passed away, their contents and puiport may be proved by paioL 
united States y. Lodge, iv. 078. 
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508. Upon the trial of an indictment for a riot, if there be no evidence against 

one of the defendants, he may be examined as a witness for the other 
defendants. United States v. Fenwick et al. ir, 675. 

509. The Maryhind Act of 1715, c. 26, § 2, which excludes the owner of stolen 

goods from being a witness for the prosecution in the county courts, is 
not applicable to prosecutions for larceny in the Circuit Court of the 
District of Columbia. This Court does not derive any part of its juris- 
diction from the laws of Maryland which give jurisdiction to their courts. 
The jurisdiction of this Court is given oy Act of Congress. United 
States V. Tarlton, iv. 682. 

510. See Confession, 12. United States v. Kurtz et al, iv. 682. 

511. Upon an indictment for a seditious libel, it is not competent for the United 

States, for the purpose of proving the intent of the defendant in publish- 
ing the libel charged in the indictment, to give in evidence any papers 
subseauently pubhshed by the defendant, or found in his possession, un- 
published by him, which would be libels, and might be substantive sub- 
jects of public prosecution if published. Unitea States v. CrandeH, iv. 
683. 

512. AAer having given evidence tending to prove the publication of the libel 

here, evidence may be given that other copies of the same libel were 
found in possession of the defendant with certain other papers and 
pamphlets ; but not of the contents of such other papers or pamphlets 
unless they have relation to the libels chai^d in the indictment, and 
would not, in themselves, be substantive ground of prosecution. Ihid, 
5 IS. Publication of pamphlets, in New York, is not evidence of their publica- 
tion here, so as to fix upon the defendant, here, such a knowledge of their 
publication, as to make his possession alone, of other copies of the same, 
even with the words ^ read and circulate " written upon them, evidence 
of the publicataon c^ them, by him, here. Ihid, 

514. The United States cannot, in order to show the evil intent with which the 

defendant published the paper, give in evidence other unpublished pa- 
pers or pamphlets found in the derendanf s possession, unless accompanied 
oy some acknowledgment or admission by the defendant, that he knew 
and approved their contents. Ibid. 

515. Upon the trial of the issue upon ** not guilty," the Court will not prevent 

the United States from giving evidence in support of a count which 
might be deemed insufficient upon a motion in arrest of judgment. Ihid. 

516. The fiMst, that certain papers were found in the possession <» the defend- 

ant, may be given in evidence although the papers may have been 
seized under an illegal warrant Ibid. 

517. In a prosecution for a libel the United States may ji^ve evidence that the 

defendant was found in possession of printed copies of the libel charged 
in the indictment, if some evidence has been given of the publication of 
the same libel in this district. Ibid. 

518. Upon a count for publishing certain libellous pictures, the Court will not 

suffer the pamphlets to which they are attacned, to be read in evidence 
to the jury, to show the evil intent with which the defendant published 
the pictures, nothing but the pictures being chained as a libel in that 
count Ibid. 

519. The counsel for the prosecution, in opening the argumeht, may read to the 

jury any part of the pamphlet given in evidence by the United States, 
which is pertinent to the issue, although not read in the opening of the 
evidence. Ibid. 

520. A mulatto, bom of a white woman, is a competent witness against a 

christian wk^te person. Ibid. 

521. To prove that the bill of sale of a slave by a mother to her son, was fraudu- 
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lent as to her dreditora, her declarations pnor to the date of the deed, 

were permitted to be given in evidence. Bowie v. Hunter, iv. 699. 
522. If there is any evidence in support of a credit claimed b^ the defendant, 

the Court will not instruct tne jury that the defendant is not entitled to 

such credit United States v. Laub, iv. 708. 
528. A transcript from the books of the treasury of the United States, charging 

the balance of a former settlement, is not, per se evidence upon whicn 

the jury can find a verdict for the United States for such balance. 

Ibid. 

524. If a public disbursing officer has lost his vouchers without fault on his 

Eart, and has produced the best secondary and presumptive evidence in 
is power, it is for the jury to find whether he has faithfully disbursed the 
public money which came to his hands. Ibid. 

525. If a document be read to the jury by the defendant, by consent, contain- 

ing a statement of the defendant's conversations, the Court will not 
instruct the jury that such conversations are not evidence of the fiicts 
therein stated. Ibid, 

526. On a petition for freedom under a will, the burden of proof is on the 

respondent to show that the petitioner was more than forty-five years old, 
ana that the manumission was to the prejudice of creditors. Gilbert 
V. Ward, iv. 171. 

527. See Commitment, 9. United Slates Y.Addison Brown,iy. 9SS. 

528. See Confession, 18. United States v. Negro Ralph Prior, v. 87. 

529. The Court, a^ the suggestion of either party, will order some of the witr 

nesses to be taken out of court and kept by the marshal, while other 
witnesses are under examination ; but will not order them to be kept 
apart from each other. United States v. Richard H. White, v. 88. 

580. When a witness is objected to on the ground of his disbelief of a God, 
and a future state of rewards and punishments, he is not to be examined 
on oath respecting his religious sentiments, but will be permitted to 
explain them; and if he then declares that he believes in a future state 
of existence, and in a Supreme Being who will punish him either in this 
world or the next, for his evil deeds ; and if it appear in evidence that 
he has so declared before the trial, and that he sent his children to the 
Sunday school, and his wife and children regularly to church, the Court 
will permit him to be examined as a witness, leaving his credibility to 
the jury. Ibid, 

531. The Court will not permit the declarations of another defendant, charged 
separately for the same offence, to be given in evidence against this 
defendant; such declarations having been made after the supposed 
accomplishment of Ae common purpose. Ibid. 

582. If a witness be cross-examined upon a collateral matter, evidence will not 
be admitted to disprove that matter, in order to discredit the witness. 
Ibid. 

588. The onlv questions proper to be asked as to the character of the witness, 
are, "Are you acquainted with the general reputation of the witness as 
to veracity? And from your knowledge of that general reputation 
would you believe him on his oath ? " Evidence of the ^ncral bad 
character of the witness will not be permitted to be given to impeach his 
credibilit}'. *Ibid. 

534. Upon an indictment for burning the treasury building of the United States, 
the prosecutor was not permitted to prove that another person than the 
defendant confessed that he burned it, in order thus to prove that the 
fire was not accidental.^ United States v. Henry White, v. 78. 

585. A party, in cross-examining a witness, has no right to «6k him any ques- 
tion tending to degrade him, unless it be in relation to a fact in issue in 
the record. Ibid, 
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536. LimitaticMa may be given in evidence upon ihe general issue in a criminal 

cause ; and the United States may give evidence that the defendant fled 
from justice, and therefore was not entitled to the benefit of the limita- 
tion. Ibid, 

537. After a ^eral verdict, the Court is bound to presume that the parties 

respectively availed themselves of their rights, and that every thmg was ^ 
alleged ana proved which they had a ri^t to allege and prove under 
that issue. The Court, upon a motion in arrest of judgment, is bound to 
presume that every thmg which was necessaiy to support the verdict, 
and which could be proved under the issue, was proved to the satisfac- 
tion of the jury. Und, 

538. Upon trial of the general issue, the United States may give evidence to 

show that the defendant fled fnxn justice, although that fact should not 
be alleg^ in the indictment, and although it should appear upon the 
record that the offence was committed more than two years before the 
indictment was found. United States v. Richard H. White^ v. 1 16. 
589. See Bills and Notes, 208, 209, 210. Whitney v. HunU^ t. 120. 

540. Id. 213, 214, 215, 316. Semmes v. Wilson, v. 285. 

541. See Damaobs, 25, 26. NeveU v. Berr^y v. 291. 

542. See Agknt, 19. Bradley v. McKee, v. 298. 

543. See Ejectment, 15, 16. Worthington v. Etcheson, v. 302. 

544. See Disorderly House, 16. United States y. Charles ColumbusyV. 804. 

545. The receipt, by the lessor, of rent from an under tenant of part of the 

S remises, is no evidence of the consent of the lessor to the lessee's aban- 
onment Slacum v. Broum , t. 3 1 5. 

546. See Answer, 7. DutUh v. Couraault, v. 849. 

547. The intermamage, and the acknowledgment of the child hy the husband, 

are primd facie evidence that he was the father of the child ; and if he 
begot the child, it was not perjury in the witness to swear that the child 
was the legitimate heir and only child left by the deceased husband. 
United States y, Skam, y. 367. 

548. See Bank, 24. United States y. NoUe, v. 3 7 1. 

549. The criterion by which to decide whether two suits are for the same cause 

of action, is, whether the evidence properly admissible in one will sup- 
port the other. Steam-Packet Co. v. Bradley , v. 393. ^ 
560. Parol evidence of the object and intention of a party in entering into a 
written agreement, and of the circumstances which induced him to make 
the contract, is not admiasible, if there be no ambiguity in the written 
contract Aid. 

551. See Deed, 25, 26, 27, 28. Middleton y. iSfncZotr, y. 409. 

552. See Bank, 28. GuttschUck y. Bank of Metropolis^ v. 435. 

553. If the defendant read part of the plaintiff's account in evidence, he makes 

the whole account evidence for the plaintiff. Griffin v. Jeffers^y. 444. 

554. The Court will not permit questions to be put to a witness, tending to dis- 

grace him, and which he is not bouna to answer. United States y. 
Bichard H. White^ v. 45 7. 

555. What a deceased witness testified at a former trial of the same cause, may 

be substentially proved. It is not necessary to prove the very words of 
the deceased witness. Ibid. 

556. The Court will not permit a witness, who was a juroF at a former trial of 

the same cause, to testify what was said by witnesses at that trial in rela- 
tion to the general reputation of a witness as to veracity. Ibid. 

557. What a witness testified at a former trial, may be given in evidence to dis- 

credit him, by showing a oontradiction between that and his present tes- 
timony, without having first asked ^e witness whether he did not testify 
to that effect Ibid. 

14 • 
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558. Ynien the qaestioii is upon a disputed boundary line, the Court will not 

permit hearsay evidence to be ^ven that a particular object (such as a 
spring,) was on the land of one of^the parties. Fraser et al. ▼. Hunter 
etal.r. 470, 

559. The plaintiff must proye eveiy abuttal set forth in his declaration. Boun- 

daries may be proved by hearsay. Ibid. 

560. Evidence that the landlord was indebted to the defendant (who was the 

tenant's surety in the replevin-bond,) at the time the rent became due by 
the tenant, cannot be given under a plea of set-off. Lenox y. Gorman^ 
y.53l. 

561. See City Surveyor. Miller y. Elliot, y. 531. 

562. The marshal's sales-book is evidence of the sale. Linthicum v. Remington j 

y. 546. 

563. The pliuntiff having offered in evidence a deed to the defendant, to 

show that both parties claimed under the same title, and stating at the 
same time, that he intended to show that the deed was fraudulent and 
void as to the plaintiff, is not thereby precluded from proving the fraud. 
Ibid. 

564. When evidence has been given on both sides, the Court will not instruct 

the jury that the plaintiff cannot recover upon the evidence offered on 
his part Ibid. 

565. The Court will not permit counsel to testify as to &ctB disclosed by his cli- 

ent upon application to him as a conveyancer, to draw a deed. Ibid. 

566. The grantee of a deed alleged to be fraudulent, is a competent witness in 

support of the deed, in an action against the person to whom he has con- 
veyed the property, upon receiving from him a release, &c. Ibid. ^ 

567. It is error, in a judge, to instruct the Jury that the evidence is sufficient to 

convict the defendant The sufficiency is to be decided by the jury. 
United States v. Fentoick, y. 562. 

568. See Ejectment, 21, 22, 23, 24, 25, 26. Wilkes y. Elliot^ t. 611. 

569. See Devise, 10. Newton v. Carbery, v. 639. 

570. See Equity, 138, 139, 140, 14 1. Walker y. Parker, y. 639. 

571. It is not sufficient for a jury, in any case, to find testimonpr ; they must not 

only believe the testimony, but must find the facts which the testimony 
is produced to prove. The jury ought not to find the defendants guilty 
unless they find all the facts necessanr to constitute the offence chai^ged. 
Harriet Jones and LeUy Clarke v. United States, v. 647. 

572. If the jury find the fiilse pretences, and tiie subsequent purchase, they may 

infer that the purchase was made upon the faith of the fiilse pretences. 
Ibid. 

573. The defendant's confesrion that she was free, is competent evidence against 

her, of that &ct Ibid. 

574. A person, who has not been heard of for more than seven years, is pre- 

sumed to have died at the end of the seven years. Moffit y. Varden^ y. 
658. 

575. A will, not admitted to probate, is not admisnUe evidence in fiivor of peti- 

tioners for fireedom. Negro Ann Bdl v. Greenfield, v. 669. 

EXCEFHONS. 

The Court wiU not sign a bill of exceptions which states that it contains all 
the evidence in the cause, unless that fact be agreed by the parties. 
Lyles v. Mayor and Commonalty of Alexandria, i. 861. 

EXECUTION. 
1. A fieri facias received bj the marshal before an attachment fi>r rent not 
due, is entitled to prionty, >md must be first satisfied. Stiver v. Hoye^ 
. L40. 
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2. An execution levied on goods of the drawer of a foreign bill of exchange, 
is no bar to a judgment a^inst the indorser, if the goods have not b^n 
sold for want of buyers. Hodgson t. Turner^ i. 74. 
8. It is no bar to an execution upon a supersedeas in Washington conn^, 
D.'C, that the plaintiff has recovered another judgment in Alexandria 
county, upon the same cause of action, if it be not satisfied. CStrry y. 
Loved, i. «0. 

4. A Jieri facias delivered to the marshal will supersede a ,fieri facias subse- 

quently delivered to a constable, and first levied. I^ddle y. The Marshal 
of the District of Columbia, i. 96. 

5. Although there he a stay of execution for two months, yet the writ of error 

is no supersedeas unless served within ten days after the judgment. 
Thompson v. Voss, i. 108. 

6. If execution issue before the end of the term in which judgment wa^ ren- 

dered, it may, on motion, be quashed, and the judgment rescinded. 
Sharpless v. kobinson, i. 147. 

7. After the year has elapsed, execution cannot issue here, upon a judgment 

rendered in Maryland, without a scire facias, notwithstanding the thir- 
teenth section of &e Act of Congress of February 27, 1801. McDonald 
y.WhiU, i. 149. 

8. A discharge of the appearance-bail, arrested upon a joint ca. sa. against 

himself ar.d his principal, does not release the principal. Watson v. iSiiin- 
mers, i. 200. 

9. An agent of the plaintiff has a right to enter the house of the defendant 

with the officer, to show him the defendant's goods to be taken on a feri 
facias. Uniled States v. Baker, I 268. 

10. When an execution is countermanded at the request of the defendant, and 

for his accommodation, the plainti£[ may have a new execution after the 
year and day, without scire facias. PhiWIps v. Lowndes, i. 283. 

1 1. Upon surrender of the debtor on a ca. sa., the Court will not, without 

motion, order him to be committed in execution. Peter v. Suter, i. 311. 

12. The constable is not entided to any fee for returning an execution not 

served. United States v. LiltU, i. 41 1. 

13. A clerical mistake in entering a judgment, may. be corrected at a subse- 

ouent term, and an execution issued thereon may be quashed. Pierce y. 
Turner, i. 433. 

14. A scire facias to revive a judgment is not a new action ; and if the ori- 

ginal judgment was rendered in Maryland before the 27th of February, 
1801, an execution after the revival of the judgment by scire facias, m 
Maryland, may be issued upon it by the clerk of this Court, under the 
Act of Congress of that date, section thirteen, upon the filing of an exem- 
plification of the record ; but the exemplification must be of the whole 
record in the suit ; not of the proceedmg upon the scire facias only. 
Fitdiuah v. Blake, ii. 87. 

15. When the judgment is for a penalty to be released on the payment of a 

smaller sum, Uiat sum must be ascertained before the execution can be 
issued. lifid. 

16. See Equity, 14. CaileU v. Fairfax, ii. 99. 

17. See Bank of Columbia, 1. Okeley v. Boyd, ii. 176. 

18. See Constable, 6. United States v. Bill, ii. 202. 

19. The Court, at a subsequent term, will set aside a jud^ent irregularly 

obtained, and quash the execution issued thereon. Union Bank, George- 
town^ V. Crittenden, ii. 288. 

20. If the plaintiff delivers his fieri facias to^the marshal, and dies ; and the 

marshal levies it upon the goods of the defendant ; he has a riffht, under 
the laws of Yirgima, to give a forthcoming bond to the deceasea creditor; 
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and such bond will snpport a judgment on motion bj the administrator of 
the creditor. Entwisle v. Bugsardy ii. 331. 

21. A motion for a new trial, or in arrest of judgment, is a waiver of the bene- 
fit of a stay of execution agreed upon by the parties. Brent y. Coyle, ii. 
848. 

28. The Court has no jurisdiction to quash a Jieri facias issued by order of a 
justice of the peace from the omce of the clerk of this Court, under the 
Actof Congress of May 3, 1802, § 4, and of the 24th of June, 1812, § 15; 
nor to render judgment of condemnation of the rights and credits returned 
ttfion such Jieri fiiciaSf as levied upon by the constable in the hands of a 
third person. The law has provided no means to compel the garnishee 
to pay the money in his hands. Goulding v. Fenwick^ ii. 350. 

23. The lien, upon the personal property of the debtor, created by the delivery 

of the Jieri facias to the marsnal, is lost by the return of nulla bona ; and 
is not revived by the delivery of an alias fieri facias to the marshal, so 
as to overreach an intermediate sale by the debtor. Maul v. Scott, iL 
367. 

24. The Court will not quash Sk fieri facias issued after the death of the defend- 

ant, if it bear teste before his death. Kane v. Love, iL 429. 

25. If the plaintiff has countermanded his execution at the request of tlie de- 

fendant to give him time ; or if he has been delayed by injunction obtained 
by the defendant, he may take out a new execution alter the year and 
day. Muncaster v. Mason, ii. 521. 

26. If a debtor be taken on a ca. scu in the District of Columbia, and gives a 

Erison-bound JB bond, upon which also judgment is rendered agunst him, 
e mar be retaken on the original ca, so., after the expiration of a year 
after the date of the bond, and committed to close custody in execution. 
Ou>en et aL y. Glover, ii. 5!^ 

27. See Baitk of Columbia^ 2, 3. Bank of Columbia v. Bunnell, ii. 306. 

28. See Attachment, 2, 3. Bank of Washington v. Brent, ii. 538. 

29. The English statute of West 2, 13 E. 1, c 45, which ^ves scire facias to 

revive judgment in ' personal actions, is still in force m Virginia for that 
purpose. The Act of Virginia of the 19th December, 1 792, § 5, limiting 
the time of issuing writs of scirefacias in certain cases, is an act of limit- 
ation, and must be pleaded. The defendant cannot avail himself of it 
by plea of nxU tiel record, nor by motion to quash the scirefacias, nor by 
motion in arrest of judgment It does not apply to a case where an exe- 
cution has issued and been returned. Offutt v. Henderson, iL 553. 

30. See Bank of Columbia, 5, 6. Bank of ColumbiaT. Cook, iL 574. 

31. A scire facias is not necessary to revive a judgment, if a feri facias has 

been issued and returned. But if executions have been taken out ** to lie 
in the office," they must be renewed every year. Johnson v. Glover et aL 
iL 678. 

32. See Bank of Columbia, 7. Bank of Columbia v. Sioeeney^ iL 704. 

33. A decree in a chancery attachment, after the expiration of a year and day, 

must be revived by scire facias before execution can be had. Veitch et aL 
v. Farmers Bank, lii. 81. 

34. See Bail, 72. Foyles v. Law, iiJ. 118. 

35. Jd. 73. McDaniel v. Riggs, iii. 167. 

36. See Bank op Columbia, 8. Bank of Columbia v. Moi^, iii. 292. 

37. A judgment may be kept alive by taking out Sk fieri facias within the year 

and day to lie in the office, and so from year to year ; and a fieri facias 
taken out within the last year and day, and put mto the marshal's hands, 
may be executed ; and if^ returned nuUa bona^ a new execution may, at 
any time thereafter, be taken out without scire facias. Ou t. Murray, 
iiL323. 
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88. See Attachment, 80. Sawyer v. Morte, Hi. 831. 

39. See Bank of Columbia, 9. Bank of Columbia v. Baker^ iii. 483. 

40. Replevin will lie for the goods of a stranger taken in execution as the goods 

of the debtor, if taken out of the actual or constructive possession of the 
plaintiff. Williamson v. Ringgold, iv. 89. 

41. A purchaser at a sale under Judgment and execution, takes only the right* 

of the debtor at the time of the judgment A judgment at law does not 
overreach the prior equity of a third person, bona fide acquired for valua- 
ble consideration. Corporation of Georgetown v. Smith, iv. 91. 

42. See Evidence, 458. HiUon v. Beck, iv. 107. 

43. See Bail, 81. Bernard v. McKenna, iv. 180. 

44. See Bank of Columbia, 10, 11, 12, 13. Smith v. Bank of ColunibiayVi. 

148. 

45. A man cannot be taken in execution i^in for the same cause. United 

States V. WcUkins, iv. 271. ' 

46. An execution against two only, upon a Judgment against three, without the 

suggestion of the death of one, is void on its face. Ex parte Kennedy 
et al iv. 462. 

47. An execution cannot now, at this term, be auashed, which is not return- 

able until next term. lAnthicum v. Jones, iv. 572. 

48. An execution against two only upon a judgment against three, is erroneous, 

not irregular ; voidable, not void. 
An action for false imprisonment, will not lie for an arrest upon an execu- 
tion which is only voidable and not void. Devlin v. Gihbs, iv. 626. 

49. An execution upon a supersedeas judgment, confessed more than two 

months af\er the date of the original judgment, will be quashed. Chesch 
peake Sf Ohio Canal Company v. Barcroft et al. iv. 659. 

50. Sec Equity, 117. Van Ness v. Hyatt et al, v. 127. 

51. A judgment of a justice of the peace cannot be seized and sold under a fi* 

fa, issued by a justice of the peace. Bowen et al, v. Howard et al, v. 808. 

52. See Distress, 31. Remington v. lAnthicum, v. 845. 

58. An action will not lie upon the official bond of the marshal of the District 
of Columbia, for not returning an execution, unless he has been required, 
by rule of Court, to return it, and has failed so to do. United States y. 
Williams, v. 400 

54. See Attachment, 97. White v. Qark et al, v. 401. 

55. See Equity, 127. Ihid. 

56. If the vendee of goods on credit, upon receiving possession of them agree, 

in writing, that they shall remain the property of the vendors until the 
purchase money is paid, the vendors may, before payment, maintun 
replevin for them, as their property, against the marshal who has seized 
them under an execution a^inst the vendee. Gaylor et al, v. Dyer, v. 461. 

57. See Attachment, 105. AUen v. Croghan, v. 517. 

58. Afi.fa, binds the goods only from the time of its delivery to the marshal; 

and if it be returned without being levied upon the goods, its lien ceases, 
and a subsequent fi,fa, issued at the suit of another creditor upon a 
subsequent judgment, and levied upon the goods, must be satisfied before 
a second ^.yb. issued afterwards oy the first creditor upon the prior 
judgment. The execution first delivered to the marshal must be first 
served. Cunningham v. Offutt, v. 524. 

59. See Amendment, 48. Linthicum v. Remington, v. 546. 

60. See Evidence, 562, 568, 564, 565, 566. Ibid, 

61. See Escape, 2. United States y. Williams, v. &19. 

EXECUTIVE OFFICERS. 

1. The Circuit Court of the District of Columbia, has authority to issue a 
mandamus to an officer of the United States, commanding him to peifonn 
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a ministerial duty required hy an Act of Congress, in which the right of 
an individual is concerned, if that right is clear, and he has no other legal 
specific remedy. United States^ €U the relation of Stokes et al. t. Ken- 
dall, V. 168. 

2. The Court, upon a proper affidavit, *will grant a rule to show cause why a 

mandamus nisi shoula not issue. Ibid. 
9. If a rule be laid upon a party to show cause why a mandamus should not 
issue, the Court cannot judicially take notice of a letter addressed by the 
party to one of the judges, stating reasons for declining to appear in 
court to show cause, &c., and enclosing an opinion of the Attorney-Gene- 
ral, that the Court has not jurisdiction to issue the writ Ibid, 

4. The party to whom a mandamus is directed, cannot be permitted to appear 

witnout returning the writ Ibid. 

5. The executive officers of the United States are personally liable at law for 

damages in the ordinary forms of action for illegal, official, ministerial 
acts, or omissions, to the injury of an individual Ibid. 
€• It is not by the office of the person to whom the writ is directed, but by the 
nature of the thing to be done, that the propriety or impropriety of issuing 
a mahdamus is to be determined. Ibia. 

7. The Post-master Greneral, in the discharge of those duties which are pre- 

scribed by law, is not lawfully subject to (he control of the President. 
The President's power to control an officer in the exercise of his official 
functions, is limited to those functions which are by law to be exercised 
according to the will of the President, and where the order of the Presi- 
dent would be a justification in law. Ibid. 

8. A writ of mandamus is as much a means given to the Executive, to enable 

him to cause the laws to be faithfully executed, as a common capias ad 
respondendum or Sk fieri facias, or any other writ, devised by the judicial 
power, is, to enable him to discharge that duty. Ibid. 

EXECUTOR. 
1- Evidence may be given to show that the defendant is executrix in her own 
wrong without charging her as such. Harper y. We^s Executrix, i. 192. 

3. An executor may be ruled to plead before the expiration of the year after 

letters granted. Frazier y. JBrackenridge, i. 208. 

3. An executor de son tort is liable for the value of the goods taken and used 

by him. Baysand v. Lovering, i. 206. 

4. If the jury find for the plaintiff, on plene administravit, he shall have judg- 

ment de bonis testatons for his whole debt Fairfax v. Fairfax, i. 292. 

5. A direction to executors (in case the rents of certain property should not 

be sufficient for the purpose,) to adopt some mode of raising the deficiency 
out of other parts of the estate, gives them power to sell the reversion of 
the lands. Itoberdeau v. Baberdeau, L 305. 

6. The Orphans' Court in Alexandria County cannot, in any case, grant letters 

testamentary without security, unless the testator's personal estate is suffi- 
cient to pay all the debts. Ex parte Lee, Executor of Craik, i. 394. 

7. Counts, chamng the defendants as executors, upon the promise of their 

testator, and upon their own promise as executors in consideration of 
assets, may be ioined in the same declaration ; and the judgment upon 
each count vrill be de bonis testatoris. Dixon v. Ramsay, i. 472. 

8. In actions against executors, the act of limitations may be pleaded after 

office judgment Wilson v. TurbermJle's E^rs. i. 492. 

9. See EviDKNCE, 228, 224, 225. Fairfax v. Fairfax, ii. 25. 

10. The executor upon plene administravit, is not to be charged with lands 
devised to him to be sold, if necessary, to pay debts. Curray v. 
McMunn^ ii. 51. 
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11. See Equity, 99. CaileH ▼. Fairfax, ii. 99. 

12. The pooeflsion of property b^ the defendant nnder a disposition of it by 

de^ in the lifetime of the deceased, is not such a possession as will, in 
law, constitate the possessor executor de son tort. Peters v. Breckenr 
ridgeyU. 518. 

13. If the issue, *' never executor,'' be found agunst the defendant, the judg- 

ment will be de bonis testatoris si, jrc, et si non de bonis propriis. Ibid. 

14. An executor, indebted to his testator's estate, cannot, in an action upon his 

administration bond, brought by creditors or legatees, discharge nimself 
by showing payment to his co-executor. United States v. Rose, ii. 567. 

15. The creditors of the insolvent estate of a deceased debtor have a right to 

contest the settlement of the executor's account before the Orphans' 
Court, and to appeal from its decision to this Court Nichols et oL y. 
Hodge's Esfrs. u. 582. 

EXECUTORY DEVISE. 

See Charitable Ub£8, 8. Bames y. Barnes^ iii. 269. ^ 

EXTORTION. 

Laboring to exact ie&A from one party, af\;er havine received them from 
another, is not extortion ; and wnether it be an inmctable offence, qwxre. 
linked States v. ChenauUy iL 70. 

FACTOR 

1. When Inlb are drawn on a consignee, on a shipment of tobacco, he has no 

right to hold up the tobacco after the time of^payment of the bills without 
oHers ; but should sell to meet the payment Potts v. Findlay etal.\.614. 

2. A factor may retain for a general balance due by his principal McCobb 

v. Lindsay et al. ii. 215. 
8. If a fiictor sell in his own name, the vendee cannot set off a claim against 
the factor's principal, not yet payable. lUd. 

FALSE IMPRISONMENT. 

1. See Execution, 48. Devlin v. GiJtibs jr Coyle, iv. 6*26. 
8. In an action of false imprisonment against the superintendent of the Wash- 
ington Asylum, he may plead the general issue and give in evidence his 
instification under a warrant from a justice of the peace. Ingram v. BuUj 
IV. 701. 

FALSE PRETENCES. 

1. It is not an indictable offence at common law to obtain and take, by means 

of false and fraudulent pretences, from the counting-house of a merchant, 
sundry of his books of account United States v (Sxrico, ii. 446. 

2. The Circuit Court of the District of Columbia for the county of Washing- 

ton, has jurisdiction of an offence committed in that county against the 
common law of Maryland, adopted as the law of the United States for 
that county by the Act of Congress of the 27th of February, 1801 ; 
although that offence may consist in the fraudulently obtaining of the 
money of the United States by an officer of the United States by means 
of false pretences. United States v. WatJdns, iii. 441. 

3. By the cession of this part of the district to the United States by Mary- 

land, all the State prerogative which Maryland enjoyed under die com- 
mon law which she nad adopted, so far as concerned the ceded territory, 
passed to the United States. 
All the power which Maryland had, by virtue of that common law preroga- 
tive, to punish, by indictment, offenders against her sovereignty, and to 
protect that sovereisnty, as to this district became vested in the United 
States. The United States ihereSom have a criminal common law juris- 
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diction in this part of the district, and this Court has a criminal common 
law jurisdiction. Ibid. 

4. Frauds affecting the public at lai^e, or the public revenue, constitute a 

distinct class of cases punishable by indictpient, although the fraud be not 
effected by means of false public tokens, or by forgery, or by conspiracy, 
or by an^ particular sort of means. The principle, which, in transactions 
between individuals, requires, in order to make the fraud indictable as a 
public offence, that it should be committed by tokens, or false pretences, 
or forgery or conspiracy, does not apply to direct frauds upon the public 
All frauds, affecting the public at large, or an indefinite number of per- 
sons, who have suffered a common or a joint damage by reason of the 
fraud, are indictable offences at common law. Ibid. 

5. In an indictment for obtaining money by false pretences, the averment 

must state what was pretended ; and that what was pretended was false, 
and wherein, and in what particular it was false. Ibid. 

6. An indictment averring that the defendant, ^ ostensibly for the public ser- 

vice, but falsely and without authority, caused and procured to be issued 
from the Navy department of the United States," a certun requisition 
set forth in the indictment, cannot be supported as an indictment for for- 
gery. Ibid. 

7. An indictment for obtaining money by false pretences, one of which is 

stated to be an erasure in an account rendered to the defendant, cannot 
be maintained as an indictment for fomry. Ibid. 

8. Fraud is an inference of law from certain facts ; and the indictment must 

aver all the facts which constitute the fraud. Whether an act be done 
fraudulently, or not, is a question of law so far as the moral character of 
the act is involved. 

To aver that an act was fraudulently done, is, therefore, so &r as the moral 
character of the act is involved, to aver a matter of law, and not a matter 
of fact. 

No epithet, or averment of a fraudulent intent can supply the place of 
an averment of the &ct, or facts, from which the legal inference of fraud 
is to be drawn. 

Deceit is an essential ingredient in fraud. No fraud can be committed but 
by deceitful practices ; and the particular deceitful practices by which 
the fraud is alle^d to have been committed, must be specially set forth 
so that the deceit may appear upon the face of the indictment, that the 
Court, may judge whether the fraud, which constitutes the crime, can be 
inferred from the facts stated in the indictment Ibid. 

9. An indictment for foi*gery by erasure, is not good at common law, unless it 

use the technical terms " forpe " or ** counterfeit" Ibid. 

10. The Court may, in its discretion, eive an additional charge to the grand 

jury although they should not ask it; and when they do ask it the Uourt 
may, perhaps, be bound to give it, if it be such an instruction as can be 
given without committing the Court on points which might come before 
them to be decided on the trial in chief. 
When an instruction to the grand jury is asked, either by the accused or 
the prosecutor, it is a matter of discretion with the Court to give the in- 
struction, or not, conffidering the extent of the prayer, and all the cir- 
cumstances under which it is asked. Ibid. 

11. If an officer of the |;ovemment of the United States not intrusted with 

public money, get it into his hands by fraud, and appropriate it to his 
own use, the onence is not an official misdemeanor, but is an offence at 
common law. Ibid. 
IS. A count describing the deceptive means by which the defendant procured 
the placing of public money in the hands of a Navy agent ; and also the 
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means bj which the defendant got the mone^ into his own hands for hb 
own use, from that fl^nt, does not charge two separate offences. Jbid. 

13. If one necessary link, m the chain of means to accomplish the fraud, was 

obtained by deceptive practices, those deceptive practices are as effectual 
in constituting the offence, as if every other link in the chain had been 
forged by the like deception. The deceitful practices, used in obtaining 
one of the means of effecting the fraud, infect the whole transaction. 
Ibid. 

14. If a person in Washington, D. C, b]^ deceitful practices, causes money of * 

the united States to be placed to his credit in New York, and subject to 
his draft, and he draws accordingly in Washington and there gets the 
draft discounted by a broker, and there receives the proceeds of the 
draft, the fraud is consummated in Washington, if the drawee honors and 
pays the draft, and thereby ratifies the act of the broker in advancing 
the money; but until the draft is paid, the offence is not complete. Ibid. 

15. If upon the whole record it should appear to the Court that the offence 

was committed bevond the time limited by the statute, the judgment 
must be for the ddendant The defendant has a right to avail himself of 
the Statute of Limitations upon demurrer. The limitation of two years, 
in the Act of Congress of 80th April, 1790, is applicable to common-law- 
offences in the District of Columbia. Ibid, 

16. A party cannot discredit his own witness by testimony as to his general 

character ; but may give evidence to contradict any important &ct to 
which the witness has testified. A fact is not immaterial if it shows that 
the party prevaricated in relation to a fact in issue. Ibid. 

17. The Court may, in a criminal <Mpase, suffer the defendant to withdraw his 

demurrer to the indictment after argument and after the Court has inti- 
mated an opinion that it ought to be overruled and before judgment 
entered upon l^e demurrer, although a judgment against the defendant 
upon demurrer in a case of misdemeanor is peremptory, vet it is not so 
if^ against the United States ; for thev ma)r send up new bills of indict- 
ment successively until they have maae their case perfect in form. 
Upon suffering a defendant to withdraw his demurrer after argument and 
after an intimation of the opinion of the Court, they may require him to 
waive his rieht to move in arrest of judgment for any matter apparent 
upon the inmctment. Ibid. 

18. If the jury bring in a verdict not answering to the whole matter in issue, 

the Court, without recording the verdict, will inform the jury that they 
may retire agaib and reconsider their verdict If they then return a 
veinlict, to wmch neither party objects, it will be recorded. Ibid.. 

19. See Challenge, 25. Ibid. 

20. The Circuit Court of the District of Columbia has jurisdiction of any com- 

mon-law offence committed in the county of Washinaton by an officer of 
the government of the United States of which it would have jurisdiction 
if committed by a person not an officer of the United States, although 
such offence should have been committed by means consisting, ia part, of 
acts done by virtue or by color of his office. Ibid. 

21. If the jury lias been out a long time without any probability of asreeing, 

the C!ourt may, in a case of misdemeanor, discharge them without the 
consent of the defendant Ibid, 

22. If a verdict is so imperfect that no judgment can be rendered upon it, it 

must be considered as no verdict, and a venire de novo awarded. Ibid, 

23. The recording of a verdict, does not prevent the Court from deciding that 

it is so imperfect as not to justify a judgment Ibid, 

24. A verdict which finds only one or two out of many hcia necessary to con- 

stitute the offence, and saying nothing of the residue, is not a partial 
verdict in the technical sense of those words. Ibid. 

VOL. VL . 16 
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26. If the juiy do not fina a general yerdict, nor a partial yerdiet, nor a special 
rerdict, they find no verdict. IMd. 

26. A verdict in a criminal case, finding a fact which, if specialty pleaded, 

would be a good defence, is to be considered and entered as a seneral 
verdict; so also if it find a fact inconsistent with the guilt of the defend- 
ant ; but it is otherwise when the &ctB found neither establish, nor are 
inconsistent with the ^It or the innocence of the defendant Ibid, 

27. Upon the trial of an indictment for a fraud, at common law, upon the 

United States, by an officer of the United States, in getting mto his 
hands and appropriating to his own use, money of the United States 
which he had no zurht or authority to receive, the fact that he obtained 
the money in his official capacity is immaterial. Ibid. 

28. The Court refused to instruct the grand-iury that a certain paper intended 

to be offered in evidence to them by the Attorney of the United States, 
was such a paper as could be the subject of forgery at common law, and 
that certain specified facts and intents amounted to foi^ry at common 
law ; and that if they found those facts and intents, they ought to find the 
bill, although it contained the word ** foi^d." Ibid, 

29. Counsel are not permitted to argue to the jurv the question of law which 

has been, by bodi parties, submitted to the Court, and by them decided, 
and the jury instructed thereon. The only way in whicn the jury can 
decide the law of the case, is by finding a general verdict. Ibid. 

80. If the instruction given, exceed the matter submitted to the Court, and 

involve questions of law not involved in the instruction prayed, the 
counsel will be permitted to argue before the jury the questions of law 
not involved in the instruction aske^pand submitted to the Court ; and if 
the opj^osite counsel withdraw their prayer, the Court will withdraw its 
instruction, and leave the question of law to be argued before the jury, 
reserving the right of the Court to instruct the jury on the questions of 
law after the close of the argument to the jury. Ibtd. 

81. Although the fourth auditor mul no authority by law, to direct the disposi- 

tion of the money of the United States, in the hands of a navy agent, 
the payments by the latter, of the drafts of the former, were not neces- 
sarily payments in his own wrong. 
If the fourth auditor had such authority, the navy agent mi^^^ under pos- 
sible circumstances, be excused for paying his dra& not officially drawn ; 
and such drafts and payments might be a fraud on the United States. 
The fact that the government has credited ihe navy agent for such pay- 
ments, and chars^ the same to the drawer, does not exculpate turn. 
The fact that the money drawn for was ultimately paid by the navy 
a^ent in New York, does not prevent the Circuit Court of the District of 
Ckdumbia from havinff jurisdiction ot the cause, if the defendant re- 
ceived the money in Washington by a discount of the draft Ibid, 

82. If the official chaiacter of an officer of the United States, be not a neces- 

sary ingredient of the offence chaiged in the indictment, the naming of 
him, as such, and the avennent that he was such an officer, will not pre- 
vent a court of law from taking cognizance of the offence. Ibid. 
S$. An indictment at common law for obtaining goods by false pretences, is 
not sufficient, unless it set forth such false tokens as the common law 
recojmizes. United StaUi v. Hale, iv. 88. 

84. An indictment cannot be sustained in Washington county. District of 

Columbia, for obtaining money by fiilse pretences made in Maryland. 
United States v. Plympton, iv. 809. 

85. It is not larceny tq receive goods under fy^ pretences. United States v. 

EobertsanjY, 88. 

86. See Eyidencb, 571, 572, 673. Harriet Jones and LeUy Clarke v. United 

States^ y. 647. 
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FALSE PRETENCES, (eontinued,) 
37. No penoa is guilty under the clause of the FenitentiaTy Act respecting 
^ pn^tence.. unle- he h- obt«ned ««ething by b. fiU« p«*e«^ 

FARO. 

1. Under the Act of Maryland, 1797, c. 110, the offence of keeping a faro- 
table can onl^ be committed by a tavern-keeper, or retailer of spirituous 
liquors. United States v. Lefevre, i. 244. 

8. The gratuitous distribution of ardent spirits at a public gaming-table, does 
not constitute the keeper of the gsuning-table a retailer of spirituous 
liquors. United States v. Mickle, i. 268. * 

3. See By-Law, 10. United States t. Wells, ii. 45. 

4. See Corporation of Washington, 8. Corporation of Washington t. 

Slrothery ii. 542. 

5. See Bt-Law, 12. United States v. Robin Hood, ii. 133. 

THE FAUQUIER AND ALEXANDRIA TURNPIKE COMPANY. 

The President of the Fauquier and Alexandria Turnpike Company with- 
out the directors, had no power to issue certificates of stock. No certifi- 
cates could be lawfully issued to a non-subscriber. The company is not 
bound by the acts of its agents, unless acting within the scope of their 
authority ; and a special a^ncy must be strict^ pursued. The President 
had only a special authonty, and having exceeaed it by issuing certifi- 
cates of stocK without the authority of the directors, and without consi- 
dera^on, his acts did not bind the company. HoUbrook t. Fauquier and 
Alexandria Turnpike Co. iii. 425. 

FEES. • 

1. The marshal is entitled to a fee of ninety jpounds tobacco, for impanel- 

ling a jury in a criminal prosecution. Untied States y. McDonald, i. 78. 

2. The marshal's commission of five per cent may be included in the replevin- 

bond for rent in Alexandria, D. C. Alexander y. Thomas, i. 92. 

3. The marshal may include his commissions in a forthcoming bond ; and is 

also entitled to his commission upon an execution upon the bond. 
Thomas v. Brent, i. 161. 

4. After the term in which a rule is laid for security for fees, the clerk, upon 

a motion for judgment on the rule, need not prove the plaintiff to be a 
non-resident Deviany v. Moore, i. 1 74. 

5. A witness may be allowed his fees, although not regularly summoned. 

United States y.WiUiams^ Hay, Lm, 

6. A witness cannot have an attachment for his fees until he has served an 

order of court upon the party to pay them. Sadler v. Moore, L 212. 

7. Witnesses are entitled to tneir fees, although the summons be served by a 

private person. Power v. Semmes, T. 247. 

8. If the plaintiff has received the debt and costs, the marshal cannot detain 

the defendant upon a ca. sa, for his poundage. Cousin v. Chvibb, i. 267. 

9. The sureties of a sheriff, in Virginia, are not liable for officers' fees, unless 

the account of the same shall have been delivered to the sheriff for col- 
lection before the Ist of Murch. Governor of Virginia v. Tumei's sure- 
ties, i. 286. 

10. A rule for security for fees, is not, of itself, sufficient ground for a rule for 

security for costs. Brohawn v. Van Ness, i. 866. 

11. The constable is not entitled to any fee for returning an execution not 

served. United States y. Little, i. 4i\. 

12. The marshal is entitled to a fee of S5.50, for summoninff and impanelHng 

a coroner's inquest in Alexandria county, District of Columbia. Brent 
V. Justice of the Peace, i. 434^ 

13. See Attorney, 2. Law v. Ewell, iL 144.^ 

14. If the verdict of the jury be below the jurisdiction of the Gonrti the jury 
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FEES, {continued.) 

is not entitled to their fe<D of twelve shillings. Skinner y. McCaffrey , iL 
193. 

15. See Attachment, 46. Lee y. Patterson^ ii. 199. 

16. The harbor-master in Alexandria, D. C, has no right to charge fees upon 

vessels which come from Philadelphia, through the Delaware canal, from 
the Delaware bay to the Chesapeake bay, and thence to Alexandria. 
They are to be considered as bay-crafb. Shinn t. McKmght^ iv. 134. 

17. See Clerics, 5. Ex parte E. J, Lee, iv, 197. 

18. See Costs, 48. Ringgold v. Hoffman, iv. 201. 

19. Id, 49. Ward v. Corporation of Washington, iv. 232. 

20. The marshal of the District of Columbia is not entitled to poundage upon 

the arrest of a debtor upon a ca, so. in Alexandria county, who tats been 
discharged from such arrest by order of the plaintiff without payment 
Swann v. JUnggold, iv. 238. 

21. See Costs, 50. Howe v. McDermoU, iv. 711. 

FELONY. 

1. Every felony is not a capital case, and a prisoner indicted for counterfeit- 

ing a note of the Bank of the United States, is not entitled under the 
Act of Congress of April 30, 1790, § 29, to a copy of the indictment and 
list of witnesses two days before pleading, although the offence be made 
felony by the statute. United States v. Williams ^ Ray, i. 1 78. 

2. If a statute makes it felony to steal the notes of any incorporated bank, 

the statute by which that bank was incorporated, thereby becomes a pub- 
lic statute. United States v. Porte, i. 369. 

3. An averment that a letter contiuning bank-notes, was fraudulently and 

improperly secreted, withheld and taken in the post-office, by the defend- 
ant, is not a charge of felony so as to deprive the plaintiffs of their civil 
remedy. Dunlop v. Munroe, i. 636. 

4. In cases of felony, the prisoner is to be arraigned in the criminal-bar or 

dock. United States v. Pettis, iv. 186. 

5. Although certain kinds of forgery are made felony by particular statutes, 

they are punishable under the Penitentiary Act of 1831. United States 
V. AfcCarthy,iy. 304. 

6. See Commitment, 9. United States v. Addison Brown, iv. 333. 

7. Qucere, whether upon an indictment for felon v, judgment may be rendered 

as for a misdemeanor ? And whether, if the facts stated in the indict- 
ment do not amount to felony, the word '* feloniously" may not be re- 
jected as surplusage, and judgment rendered as for a misdemeanor? 

United States v. Lamed, iv. 335. 

FERRIES. 

. I. This Court, sitting in Alexandria, has only the powers of a County Court 

in Vii^nia in relation to ferries. Thomas Berries case, ii. 13. 
2. This Court has a discretion to grant or refuse a license for a ferry over the 
Eastern Branch. Nicholas Young's case, ii. 453. 

FIERI FACIAS. 

1. A fieri facias received by the marshal, before an attachment for rent not 

due, must be first satisfied. Stieber v. Hoye, i. 40. 

2. An execution, levied on the goods of the drawer, is no bar to a judgment 

against the indorser, if the goods have not been sold for want of buyers. 
Hodgson v. Turner, i. 74. 

3. A Jieri facias delivered to the marshal will supersede a fieri facias subse- 

quently delivered to a constable, and first levied. Riddle v. Marshal of the 
District of Columbia, i. 96. 

4. Upon a breach^ aasffned, in not paying over money received npon Jieri 

facias, the plaintiff must prove tnat the sheriff received the mone^ before 
the return-day of the execution. Governor of Virginia ▼. Wise, i. 142. 
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FINES AND PENALTIES. 

1. Hie Levy Coart of Washin^n county, D. C., are only entitled to a moiety 

of the fixed fines, penalties, and forfeitures accruing under the adopted 
statutes of Maryland ; not of the common-law discretionary fines ; nor of 
those imposed under original acts of Congress. Levy Court t. RinggMj 
ii. 659. 

2. The Attorney of the United States for the District of Columbia is not bound 

by the second section of the Maryland Act of 1795, c. 74, to order writs 
of CO. sa. for fines, &c., on the application of the marshal, nor can the 
marshal order them without the authority of the District Attorney, who 
has a discretion in that respect, which the marshal has no right to control. 
Ibid. 

3. The marshal is not liable for fines which he has no means of collecting. 

Ibid. • 

4. Security, by recognizance, for fine and costs, may be taken in Washington 

county, D. C. United States v. HUliardj iv. 644. 

FISHING-GROUND. 

If a master of a vessel navigating the Potomac River, in the usual course of 
navigation, anchor in the plaintiff's fishing-ground, without malice, for the 

Surpose of taking in the residue of the cargo ; and when required to 
epart, if his not doing so immediately be not attributable to malice, but to 
a reasonable cause, and he remove his vessel as soon as the circumstances 
of wind, weather, and tide, will permit, he is not liable for damages. But 
if the defendant knowingly, and without necessity, or reasonable commer- 
cial purpose, anchor his vessel within the limits c^ the plaintiff's fishery, 
so as to interrupt the same ; or if the defendant, having so anchored lus 
vessel within the said limits, knowingly, and without necessity, or any 
reasonable commercial purpose, remain within the same, so as to inters 
rupt the plaintiff's fishery, the plaintiff is entitled to recover. , Mason v. 
Juansjieldy iv. 580. 

FIXTURES. 

1.. Franklin stoves, fixed in the usual manner with bricks and mortar, pass to 

the vendee of the house. Smith v. Heiskell, i. 99. 
2. A tenant who has erected a wooden shed upon posts inserted two feet into 
the earth, has a right to remove it during the term. Krouse v. Ross, i. 
868. 

FLOUR. 

1. In an action for a penalt:^ under the Yiivinia Act of December 21, 1792, 

'* regulating t}ie inspection of flour and bread," it is not necessary that 
the United States should be nominally a plaintiff, but it may be recovered 
in an action qui tarn. Cloudy qui torn, v. Hewitt, ilL 199. 

2. In an action lor a penalty for altering the inspector's marks on barrels of 

flour, it is necessary to set out the marks, ana how altered. Ibid. 
S. The word '* condemned," must be branded on the casks, or it is not within 
the fifteenth nor the tenth section, of the act Ibid. 

FORCIBLE ENTRY AND DETAINER. 

1. In forcible entry and detainer, it is not necessary that it should appear, 

upon certiorari, that the inquest was taken upon the spot where the 
force was used ; nor that the jurors should appear to be qualified accord- 
ing to the requisites of the common law. United States v. Donohoo, i. 
474. 

2. In Alexandria county, a certiorari in forcible entry and detainer may be 

issued by one judge in vacation, and the inquisition may be traversed. 
United States ▼. Broummg, L 500. 

16* 
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FORCIBLE ENTRY AND DETAINER, (eaniifiued,) 

3. No plea will be allowed but a traverse of the force, or a poflseasion of three 

years. IbitL 

4. Restitution will not be awarded unless some person be held out of posses- 

sion who has a ri^ht of possession. Ibid. 

5. The Act of Virginia does not punish the force ; it only provides fyr restitu- 

tion. Ibid. 

6. See Cebtiorari, 6. Holmead v. Smithy y. 343. 

FOREIGN SENTENCE. 

1. A sentence of a foreign Court of Vice- Admiralty, condemning a vessel as 

enemy-propert}% is not conclusive evidence of violation of neutrality. 
Croudson v. Leonard^ i. 291. 

2. The sentence and proceedings of a foreign Court of Yice-Admiralty con- 

demning the goods as enemy-property, are not conclusive evidence of 
that fact, in a suit upon a policy of insurance. The sentence may be 
invalidated by the evidence contained in the record of the proceedings. 
Lambert v. SmUh. i. 361. 

FOREIGN LAW. 

Where civil rights are acquired under a foreign law, this Court will enforce 
them. Negro Delilah v. Jacobs, iv. 238. 

FOREIGN MINISTER. 

1. Domestic servants of a foreign nunister are not liable to the ordinary tribu- 

nals of the country, for misdemeanors. United States v. Lafontainej iv. 
173. 

2. It is a breach of diplomatic privilege b^ an officer of justice, to enter the 

dwelling-house of a secretary of legation, and seize, there, a runaway 
slave, for which the officer will be removed from office. United States v. 
Madison Jejffers, iv. 704. 

FORESTALLING. 

See By-Law, 28. Botelor v. Corporation of Washington, ii. 676. 

FORFEITURE. 

Upon the seizure and condemnation of a vessel for the violation of the Act 
of Februar)r 28, 1806, to suspend commercial intercourse, &c., the United 
States are interested only in one half of the forfeiture. United States y. 
Yeaton, ii. 73. 

FORGERY. 

1. In an indictment for forgery of a bUl, it is not necessary to set forth the 

indorsements ; but evidence of the defendant's indorsement may be given 
to show his fraudulent intent, although his indorsement is not averred in 
the indictment United States v. Peacock, i. 215. 

2. The drawee of a forged draft is a competent witness to support the prose- 

cution. United States v. Bates, ii. 1. 

3. Feremptonr challenge not allowed. United States v. Smiihers, ii. 38. 

4. Forgery of a note of a private unchartered bank, may be punished under . 

the Maryland Act of 1799, c. 75, § 1. United States v. Winshw, ii. 47. 

5. Possession of forged bank-notes, with intent to utter them as true, is not an 

indictable offence. United States v. Wright, ii. 68. 

6. A note of an unincorporated bank, *< payable out of the joint funds ihereof, 

and no other,'' is a promissory note within the meaning of the Maryland 
statute of 1799, c. 75, § 1 ; the note must be precisely and accurately set 
forth in the indictment United States v. Smith, ii. 111. 

7. A defendant indicted for counterfeiting a bank-note in Alexandria, D. C, 

is entitied to a peremptory challenge. United States v. Wood, u. 164. 
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FORGERY, (continued.) 

8. Falsely altering a promissory note in a material part, with intent to defraud 

any person, is a forgery within the meaning of the statutes. Ibid. 

9. See EviDBNCB, 806. United Slates v. Carter^ ii. 248. 

10. An acquittal upon an indictment for for^ng an order with intent to 

defraud John Lang, is no bar to an indictment for forging the same 
order with intent to defraud William Lang. United States y. Book, ii. 
294. 

11. An order in these words : " Sir, — Let the bearer have one pair of boots. 

Yours, &c. Levin Stewart ; ** is a draft for the delivery of goods, within 
the Maryland Act of 1799, c. 7.5, § 2. Ibid. 

13. See Evidence, 817. United States v. Wright, ii. 296. 
IS. Id. 844. United States v. Crandell, ii. 878. 

14. A written request to lend monej^, may be the subject of forgery at common 

law. United States v. Green, li. 5*20. 

15. The person whose paper is forged, is a good witness for the prosecution. 

United States v. Brown j iii. 268. 

16. The following is ** an order for the payment of money or delivery of goods," 

within the second section of the Maryland Act of 1799, c. 75, namely: 
*^ Mr. £. M. Linthicum will please to let the bearer, John Brown, have 
such articles as he may choose, on my account, to the value of thirty dol- 
lars ; also tweni^ dollars in cash ; and oblige his friend, Henry Tayloe. 
For Col. John Tayloe, Washington City. S4th December, 1827." Ibid. 

17. See False Pretences, 0, 7, 9, 28. United Slates v. WadcinSy iii. 441. 

18. See Evidence, 464. United States v. Hali, iv. 2*29. • 

19. Id. 470. United States v. Prout, iv. 801. 

20. In an indictment upon the eleventh section of the Penitentiary Act, for 

uttering a forjged check, it is not necessary to aver that the uttering was 
to the prejudice of the right of any other person," nor that the check was 
" a paper writing or printed paper." That act was not intended to alter 
the description of the offence of forgery, as defined by the common law, 
or statute law of Maryland, but to designate the punishment, however the 
offence may be descnbed in those laws ; and although certain kinds of 
forgery may, by those laws, be made felony, they are punishable under 
the Penitentiary Act of 1831. United Slates v. McCkurthy, iv. 804. 

21. A forged paper, inclosed at Baltimore, in a letter directed to a person in 

Washington, I). C, and put into the post-office at Baltimore, is not an 
uttering of the note in Washington. United States v. Plympton, iv. 809. 

22. See Felony, 7. United States v. Lamed, iv. 885. 

28. Qucere, whether, in an indictment under the Penitentiary A(t, for forging 
*' a paper writing," it must not be averred to be done ^ to the prejudice 
of the right " of some person ? Ibid. 

24. See Evidence, 486. United States v. Anderson, iv. 476. 

25. Id. 508. United States v. Jackson, iv. 577. 

26. Id. 471. UniUd States v. Lamed, iv. 812. 

27. See Bills and Notes, 218, 214, 216. Semmes v. Wibon, v. 385. 

28. See Bank, 24, 25, 26. United States v. Noble, v. 871. 

FRAUD. 

1. Upon proof of fraud, the Court will not permit the debtor to take the insolr 

vent oath, under the law of Virginia. Camellos v. Reverez, i. 62. 

2. A' conditional promise to pay the debt of another, is within the statute of 

frauds. Barry y. Law, i. 77. 
8. An entry in the defendant's books, not signed by apy one, is not a sufficient 

note in writing to take the case out of the statute of frauds. Ibid. 
4. If the plaintiff obtain the defendant's acceptance b^ a fraudulent practice, 

he cannot recover upon it. Wilson v. Cromwell, i. 214. - 
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FRAUD, (conUntted.) 

6. Acts done hy tne vendor alone, will not take a verbal sale of land ont of 

the statute of frauds. Reeves v. Pye, i. 919. 
6.- An insolvent, who obtains his discharge by fraud, is not discharged **in due 
course of law." Slacum v. Semmes Sf Wise, i. 843. 

7. A Court of Equity will not decree the execution of a verbal agreement to 

pay the debt of another, although confessed in the answer, iT the statute 
of frauds be pleaded and insisted on in the answer. Thompson et oLr. 
Jamesson, i. 295. 

8. A parol mft of a slave in Yirginiia, in 1 784, was void under the statute of 

1758, although possession accompanied and followed the gift; and it was 
not inade vaUd by the Act of 1 787. Lee v. Ramsay ^ L 435. 

9. A deed of gift of a slave in 1790, was void unless possession accompanied 

and followed the deed. Ibid, 

10. A promise by the defendant, when compromising with his creditors, to paj 

tne plsuntin an additional sum, is a fraud upon the other creditors, and is 
void. Bartleman v. Douglass, i. 450. 

11. A marriage settlement of the intended wife's goods, ald&ouffh not recorded, 

protects the goods from the creditors of the nusband. fierce v. Turner, 
1. 462. 

13. The Court will not permit a party to prove other fraudulent transactions 

of the other party with strangers, to corroborate the charge of fraud in 
the present case. Jones v. Knowles, i. 528. 
18. Fraud may be given in evidence upon non assumpsit, foiwit avoids the con- 
tract altogether. Morrison v. Clifford, i. 585. 

14. A sale of ^ods in possession of the vendor's bailee, is fraudulent as to cre- 

ditors unless the possession accompany and follow the sale, or an order be 
S'ven by the vendor, and served on the bailee,, to deliver possession to 
e vendee. Oilman v. Herbert, ii. 58. 

15. See Etidenge, 386, 387, 338, 839. United States v. Porter, iL 60. 

16. Upon a motion to exonerate the bail, the Court will not receive evidence 

of fraud in the principal in contracting the debt Bums v. Sims^s bail^ 
ii. 75. 

17. The taking possession of, and cultivating the land, by the vendee, takes 

the sale out of the statute of frauds. Qmtoau v. Skerron, ii. 80. 

18. A contract for the sale of notes of a private bank, is within the statute of 

fVauds. Riggs v. Magruder, ii. 148. 

19. A verbal agreement which is to be reduced to writing, and signed the next 

day, is not complete until so reduced to writing ana signed. Ibid, 

20. See Bill of Sale, 1. Washington v. Wilson, li. 153. 

91. A verbal acceptance of an order drawn at the foot of the account of a third 
person against the drawer, is not a promise to pay the debt of another, 
within the statute of frauds. Shields v. Middleton, ii. 205. 

22. An auctioneer's memorandum, or entry, in his sale's-book, of a sale of lands, 

is not sufficient to take the case out of the statute of frauds, if it does not 
sufficiently describe the lands, and the terms of sale. Vfiliiams v. 
Threlkeld, ii. 807. 

23. Qijuere, whether the auctioneer's written memorandum of the sale of lands, 

is, in any case, sufficient to take the case out of the statute. Ilfid, 

24. A separate and express promise, by one co-partner, to pay a debt of the 

firm, is not a promise to pay die debt of another, within the statute of 
frauds, although judgment for the same debt had been recovered against 
the other partner. Rice v. Barry, ii. 447. 

25. If an insolvent debi^r, upon aUegations filed, be found guilty of having dis- 

posed of his property to defraud his creditors, he wul be ordered into 
close custody, and precluded from any benefit under the insolvent act 
Donoghue's ease, ii. 466. 
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FRAUD, (continued.) 

26. See Babon and Feme, 8. Mechanics Bank y. Tayhr, 11. 507. 

27. Upon the trial of an issue against an insolvent debtor, upon alle^tions of 

fraud, it must appear that the intended fraud was against creditors who 
were such at the time of the supposed fraudulent conveyance, and at the 
time of trial. Henry Knawles's case^ ii. 576. > 

28. Upon the dissolution of a mercantile firm, if it be agreed that the acting 

partner shall take all the effects, and pay all the debts of the finn, and 
this be known to the creditor of the firm, he cannot, with a good con- 
science, take a lien on the joint effects for new advances made by him 
to the acting partner, on his own individual account, so as to exhaust the 
joint effects, and leave the retiring partner liable for the old joint debt. 
McClean v. MiUer, ii. 620. 

29. An absolute deed of all the household furniture, and all the stock in the 

shoe business, is fraudulent and void as to creditors, unless possession, 
bona fide, accompany and follow the deed; but if the goods, at the date 
of the deed, were actually delivered to the grantees, for a valuable con- 
sideration, and then taken into the possession of one of the grantors who 
was, honajide, the known agent of the grantees, and who, as such, received 
and exercised exclusive possession, (ona^e/e, publicly and notoriously for 
the sole use and benefit of the grantees, so that the change of possession 
was notorious and unequivocal, such possession was not inconsistent with 
the deed, and did not make it fraudulent and void as to the creditors of 
the grantora; but if the possession remained with the grantors jointiy, 
although the said agent was one of them, such possession was inconsistent 
with the exclusive possession of such asent, and was not such a possession 
as gave effect to the deed, as a valid deed against the creditors of the 
grantors. Reed v. Minor, iii. 82. 

30. See Assets, 2. Lynn v. Yeatan, iii. 182. 

31. See Distress, 14, 15. Jenkins v. Cahert, iii. 216. 
3*2. See Damages, 16. Ringgold v. Bacon, iii. 257. 
$S. See Equity, 73. Bart/e v. Coleman, iii. 283. 

34. The statute of frauds which requires that a declaration of trust of lands 

should be in writing, can be pleaded only by him who has the le{^ 
estate, and is sought to be charged with the trust Oneale v. Caldwell, iii. 
318. . 

35. An absolute bill of sale of chattels, is void as to creditors, if the possession 

does not accompany and follow the deed. Trovers v. Ramsay, iii. 364 ; 
Moore v. Ringgold, iii. 434 ; WUliamson v. Rinagdd, iv. 39. 

36. If the vendor and vendee of chattels live together in the same house, the 

possession will be presumed to be and remain in the vendor untU tiie con« 
trarjr be shown. Travers v. Ramsay, iii. 354. 

37. See Freedom, 61, 62. Negro Phillis v. Gibson, iii. 859. 

38. See False Pretences, 2, 4, 8, 11, 13, 14, 15, 27, 31, 32. United Statu 

V. Watkins, iii. 441. 

39. In an action, by the vendor, for the price of a blind horse sold by the 

defendant to the plaintiff, if the plaintiff proved fraud in the sale, he 
need not show that he offered to return the horse ; for fraud vacates the 
contract, and the plaintiff cannot recover upon it; aliier where the 
action is broueht by the vendee to recover the purchase-money paid for 
the horse. Vushwa v. Forrest, iv. 37. 

40. A parol agreement among the purchasers at a public sale, is void under 

tne statute of frauds. Arden v. Brown, iv. 121. 

41. See Evidence, 521. Bowie v. Hunter, iv. 699. 

42. An absolute deed of personal property, where possession does not accom- 

pany and follow the deed, is void at common law as to subsequent pur- 
chasers without notice, altibough acknowledged and recorded agreeably to 
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FRAUD, (continued.) 

the Maryland Act of 1729, c. 8, § 5 and 6. HamiUon ▼. FrankUnt ir. 
729. 

48. See Deed, 15. Smith ▼. Ringgold, iv. IS4. 

44. A written memorandum made bj die plaintiff in his day-book, not signed 
by either of the parties, or by any person for either of them, and proved 
by oral testimony only, to have been made in the presence and with the 
consent of the defendant, and corroborated by the defendant's letters, 
not, however, referring particularly to that memorandum, nor stating the 
terms or consideration <x the contract, is sufficient to take the case out of 
the seventeenth section of the statute of frauds ; and it is competent for 
the jury to connect the letters with the written entry ; and the same, 
taken together, constitute legal and valid evidence of a written contract, 
in conformity with the requisitions of the statute of frauds. Dodge v. 
Van Lear, v. 278. 

46. See Baron and Fsict, 80, 21, 22, S3, 24. Ba^ of the United States v. 
Lee, T. 819. 

46. Id, 25, Prather t. Burgess, t. 376. 

47. See Deed, 25, 26, 27, 28. Middleton ▼. Sinckarj r. 409. 

48. Id, 33. Smith v. Hunter, v. 467. 

49. See Bills and Notes, 222. Dhion Bank r, Corcoran, v. 513. 

50. See Evidence, 562, 563, 564, 565, 566. Idnthicum v. Remington, v. 546. 
61. See Attachment, 106. Noyes v. Brent, v. 551. 

52. See Evidence, 571, 572, 573. Harriet Jones etal,Y} United States, y, 64^7. 

68. See Deed, 33. Noyes v. Brent, v. 656. 

64. If a third person receive money from the debtor to ^y the debt, and, in 
consideration thereof, promise the creditor to par it, he is liable to the 
creditor in an action for money had and received ; and the case is not 
within the statute of frauds, although Hiere be no note nor memorandum 
in writing to charge the defendant. Goddard v. Mockhee, v. 666. 

FREEDOM. 

1. A certificate of an oath, taken by a slave owner, may be siven in evidence, 

although it varies from the oath required by law. ifegro Rose v. Kenr 
nedy, i. 26. 

2. If the owner send his slave out of Yir^nia^or three years, and then brin^ 

the slave back, it is not such a bringing into the Commonwealth, as enti- 
ties the slave to freedom under the second section of the Act of Decemr 
ber 1 7tii, 1 792. Negro Sylvia v. Coryell, I 32. 

8. Upon a devise that the slave shall be sold for eight years, after which he 
should be free, the term of eight years begins to run from the death of 
the testator, or within a reasonable time thereafter. Negro Basil v. JSen- 
nedy,\,199. 

4. A petitioner has yo right to go in search of his witnesses. Negro Moses v. 
Dunnaho, i. 315. 

6. Bringing a slave from Alexandria to Washington, is an importation con- 
trary to the Act of Maryland, 1796, c. 67. Negro William Foster v. ^wi- 
flu^n^, 1.316. 

6. A petitioner for freedom, in custody, will not be discharged upon request 

of the master, unless he give security to have the petitioner forthcoming, 
&c., to prosecute his petition. Ex parte Negro Letty, i. 328. 

7. Upon a petition for freedom, the Court will not require the defendant to 

give security for the wages of the petitioner during the litigation. Negro 
Ben V. ScoU, v. 350. 

8. An affidavit is not necessary to continue a suit for freedom at the first 

term. Id, 365. 

9. Evidence that a black man has, for many years publicly acted as a free 
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mao, and been generally repnted to be free, rebuts the presnmption of 
slavery arising from color, minchin t. Docker, i. 370. 

10. A slave coming from Virginia into Maryland, more than a year after his 
ipaster, and sold, is entitled to freedom under the law of Maryland, 
1796, c. 67. Negro Moses y. Dunndkoo, i. 870. 
11. The owner of a slave who sues for freedom, must pay the prison-fees if 
he will not give the security required by the law or Virginia. Ex parte 
Nearo Amy, i. 392. 

13. A sale of a slave, upon the express condition that he should be free at the 
end of six years, is not a manumissbn under the Maryland law, 1796, 
c 67. Negro FideHo v. Dermoit, i. 405. 

13. A manumission by will is not in prejudice of creditors, if the real and per- 
sonal estate are sufficient, without the value of the manumitted sUve, to 
pay all the debts of the testator. Ibid, 

14* A manumisaon by will, after a term of years, is not revoked by a codicil 
ordering the sale of all the testator's sUves, if, at the time of making the 
codicil, their term of service had not expired. Ibid. 

15. The general issue upon a petition for freedom, is that which puts in issae 

the sinsle question whether free or not Negro Ben v. Scott, i. 407. 

16. A slave miported does not gain his freedom by the omission of the master 

to prove to the satis&ction of the naval officer, or collector of taxes, the 
residence of the slave in the United States, according to the Maryland 
Act of April, 1788, c. 28. Jbid. 

17. An injunction to prevent a person from taking away a colored woman who 

has sued for her freedom in this court, will not be granted upon the 
mere statement of the pkiintiff's apprehension. Negro Jenny v. CVose, i. 
443. 

18. The promise of a slave does not bind him when free, although it be to 

pay money borrowed by which he gained his freedom. Crease v. Parker, 
1. 448. 

19. Money advanced to a slave to. enable him to purchase. his freedom, cannot 

be recovered of him afler hb emancipation, although he acknowledge 
the debt after suit brought Id. 506. 

20. Upon a petition for freedom, the defendant xdbj appear and disclaim, with- 

out entering into the usual recognisance. Negro Waiter Thomas v. Scott, 
ii. 2. 

21. See Eyibence, 208. Queenv.NeaIe,n,Z. 

22. Id. 209. Queen v. Hepburn, ii. 3. 

23. If a colored man was lx>m a slave, his being permitted to so at large with- 

out restraint, and to act as a freeman, is no evidence of his being free. 
Bell V. Hogan, ii. 21. 

24. If the plaintiff's freedom was not so notorious that the defendant might be 

presumed to know it, the defendant is not liable to damages for taking 
up the plaintiff as a runaway, he being a colored man andprtW facie a 
slave. Ibid. 

25. See Evidence, 221. Davis v. Forrest, ii. 23. 

26. Id. 232. United States v. Thomas, ii. 36. 
37. Id. 253. United States v. Bruce, ii. 95. 

28. The time of a slave's sailing on a voyage from j^exandria is not to be con- 

sidered as part of his yearns residence, so as to entitie him to freedom 
under the Virginia law, December 1 7,- 1 792, § 2. Negro Eobert Simmons 
V. Gird, iL 100. 

29. If a slave escape from his master in Virginia and be found in Washin^n, 

D. C, and Ihere sold by his master, the slave does not thereby acquire a 
right to freedom. Negro Emanuel v. Bali, ii. 101. 

30. A £ve does not acquire a right to freedom by being sent from Washing- 
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ton to Vii^nia for sale, and, not being sold, brought back, after eight or 
nine monks' absence. Negro VioleUe y. Ball, ii. 103. 

81. If a testator by his will manumit his slayes ailera certain term of service, 
and the widow renounces the provision made for her hj the will, and 
adheres to her rights under the laws of Maryland, and if there be suffi- 
cient personal estate to satisfy her thirds without resorting to the slayes, 
they will be entitled to their freedom, although the executor should have 
assigned them to ihe widow in part satisfiiction of her claim. Negro Jos. 
Thompson y. Walter Clarke, ii. 145. 

32. If a female slave be sold, to serve the vendee for a term of years, with an 
obligation by the vendee to manumit her at the expiration of the term, 
and if, during the term she has issue, such issue is entitled to freedom. 
Negro Sarah v. Taylor, ii. 155. 

dS. In Vii^nia, a person who has been in possession of a slave for five years 
need not show the deed under which he chums title. Lave v. Boyd^ iL 
156. 

84. A slave brought into the county of Washington, D. C, from Maryland, by 

his owner, and within three y^ears thereafter mortgaged for hb rail value, 
does not thereby acquire a right to freedom. Negro Sam Bias v. Rose, 
ii. 159. 

85. A slave cannot bind himself at law to pay money to his master, even after 

his froedom. Contee v. Gamer, ii. 162. 

86. A slave does not acquire freedom by an importation and continuance a 

year in Alexandria, unless he continue there one year under the same 
master or owner. Negro Sam v. Green, ii. 165. 

87. The lapse of nine years since the plaintiff arrived at the age of twenty- 

one years, does not create a presumption that the oath was taken by the 
person who brought the plamtiff into Virginia. Negro Sam Reeler y. 
Jtahinson, ii. 2*20. 

88. If a citizen of the United States owning a slave in Yii^nia, and rending 

there, remove to the county of Washington, D. C, with a bona fide in- 
tention of settiing therein ; and afterward cause the said slave to be 
brought into that county through the county of Alexandria within one 
year after such removal ; and if the owner, within three years after such 
removal, sell the said slave, he thereby becomes entitied to freedom, not- 
withstanding the Acts of Con^ss of May 8d, 1802, § 7, and June 12tti, 
1812, § 9, the said slave having been in Alexandria county merely in 
transitu. Negro Leonard Dunbar y. Ball, ii. 261. 

89. From a power to hire out a slave and receive his wages the jury cannot 

infer a power to sell him. Negro Daniel v. Kincheloe, ii. 295. 

40. No executory contract between a master and his slave, can be enforced 

either at law or in equity. Negro Joseph Broum v. Wingard, ii. 800. 

41. See Evidence, 829. Humphreys y. Tench, ii. 837. 

42. In suits for freedom, the Court will not question the jurors as they are 

called up to be sworn, as to their prejudices or prepossessions in favor of 
freedom, but leave the parties to tkeir challenges. Negro Matilda y. Ma- 
son, ii. 848. 
48. See Evidence, 838. Ibid. 

44. To obtain freedom under the Maryland Act of 1796, c. 67, the slave must 

have been imported for sale or to reside. iV^,^ WiUiam Jordan y. iSlst^- 
yer, ii. 878. 

45. A slave, imported into the county of Washington, D. C, for sale, and sold 

within three years after such importation, is entitled to freedom, although 
the object and intention of both purehaser and seller were that the slave 
so purehased should be carried, forthwiUi, out of the District of Colum- 
bia oy the purehaser. Ibid. 
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46. A Yirginian slave is not entitled to freedom under the Maryland Act of 

1796, c. 67, by being hired to a resident of the county of Washington for 
a limited period. Negro Vincent Gardner t. Simpson^ ii. 405. 

47. A slave carried from Washington, D. C, to Virginia, by her owner, for a 

temporary residence only, and brought back to Washington, and there 
sold to a resident of Washington, does not thereby become entitled to 
freedom under the Maryland Act of 1791, c. 67. Negro Amelia v. CM- 
twtf, ii.4l8. • 

48. A slave who has been manumitted, and has lost her deed of manumisnon, 

may have relief in equity. Negro AUce y. Morti, n. 4S5, * 

49. Upon a petition for freedom, suggesting an apprehension that the defend- 

ant will sell and remove the petitioners from the jurisdiction of this 
Court, supported by affidavit, a judge of this Court, in vacation, will order 
an injunction without security ; and upon further affidavit that the de- 
fendant had attempted to carry the petitioners away, afler notice of filing 
their petition, the judge will order the marshal to take them into custody 
for sate keeping until the defendant shall give the security required br 
law for their forthcoming to prosecute their petition ; and if the defend- 
ant will refuse to give such securitv, and judgment shall be rendered 
asainst him, the marshars fees for keeping them shall be taxed in the 
bill of costs affainst the defendant Negro Rebecca v. Pumphrey, ii.514. 

50. Children of a female slave, bom while the mother was in the temporary 

service of a vendee for years, are slaves of the vendor or of the vendee ; 
qucere which ? Negro Peter et aL v. Cureton et ai. ii. 561. 

51. A female slave purchased by the defendant at her request to enable her to 

obtain her freedom by repayment of the purchase-money, is not entitled 
to judgment in her favor until she has repaid the whole purchase-money ; 
and if she had repaid it, qwere, whether she would be entitled to judg- 
ment in her favor, either at law or in e<^uity without a deed of manumis^ 
sion ? Negro Letty and Child v« Lowe, li. 634. 

52. If the owner of a slave in the county of Washington carry her to a foreign 

country with intent there to reside permanently, and does reside there 
with her more than twelve months ; and is then compelled to quit that 
country, and he return to the county of Washington, bringing Uie slave 
with him, there to reside, the slave, by such importation, becomes entitled 
to her freedom. 
But if the owner be sent to such foreign country as a special agent of the 
government of the United States at a stated salary, with an uncertainty, 
depending upon contingencies, whether he should remain there or return 
after accomplishing the purpose of his mission, and be compelled to leave 
the country before having actually settled himself as a permanent resi- 
dent there, then the taking the slave with him, and bringing her back is 
not an importation against the Maryland Act of 1796, c. 67. Negro 
Fanny v. Tippett^ ii. 463. 

53. There can be no binding contract between a skkve and his master. Negro 

Fanny Y. Kdl, il i\^. 

54. A child of a female slave is a slave although the mother has the promise of 

the master that she should be free at uie end of a certain number of 
years. Ibid. 

55. See Evidencb, 410, 411. Negro William ▼. Van Zandty iii. 55. 

56. Upon a petition for freedom by slaves entitled to emancipation at a future 

day, the Court refused to instruct the iury that they might find their ver- 
dict for the petitioners although that day had not jet arrived ; and upon 
a special verdict showing their right to emancipation at a future day not 
yet como, the Court rendered judgment for the defendant ; and refused, 
as a court of equity, to continue an injunction which had been served 

VOL. VI. 16 
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upon the manhal to prevent him from delivering the petitioners to the 
defendant at law during the pendency of their suit for freedom ; being of 
opinion that the only ground of the right of the Court to interfere was 
the petitioners I claim to immediate freedom, and the pendency of their 
suit at law. That the fears alone of the petitioners, tnat the defendant 
who was a citizen of Maryland, would violate the laws of that State, were 
not a sufficient ground oijurisdiction, to require of him security that he 
would not do so. 'Negro LizeUe Lee v. Preussy iii. 112. 

57. See Attachment, 78. Negro Richard v. Van Meier^ iii. SI 4. 

58. If a slave be not brought into the county of Washington for sale, nor to 

reside permanently, he is not entitled to freedom under the Maryland 
Act of 1796, c. 67. Negro Louisa v. Mason^ iii. 294. 

59. If a citizen of Virginia, the owner of a slave there, who had resided there 

three whole years, remove into the counW of Washington with a bona 
fide intention to settle therein, and if he bring his slave with him at the 
time of his renu>val, or within one year thereafter, to reside in the said 
count}', such importation is not contrary to law ; but the sale of such 
slave, in the sitia county, within three years after such importation may 
entitle him to his freedom. Negro John BaUles ▼. Thomas miller , iiL 296. 

60. See Evidence, 484. Murray v. DuUmyy iiL 343. 

61. Id. 437. Negro PhillU v. Gibson, iii. 359. 

62. A deed of manumission, made to defraud the donor's wife, is void as to the 

negroes, as well as in resard to the wife. Jbi€L 

63. See Amendment, 38. Negro Thomas Buder v. Duvall, iii. 611. 

64. It seems that the Slst section of the Maryland Act of 1796, ch. 67, which 

requires that petitions for freedom should be only in the county where 
the petitioners reside under the direction of their master, is only applica- 
ble to persons chumed as slaves by residents of Maryland. So far as the 
object of this section is to desi^ate which of the County Courts of Mary- 
land should have jurisdiction, it is not applicable to this county, as there 
is only one county in the district to which the laws of Maryland could be 
applied. Ibid. 

65. A petition for freedom is not a local action. The right is personal and 

accompanies the person wherever he goes. The remedy is not confined 
to the courts of Maryland, nor is it necessary that the right to freedom 
should have accrued under the laws of Maryland, nor in the county of 
Washington. Ibid, 

66. A slave was brought into the county of Washin^n by her master, a dele- 

gate from Florida, to wlut upon his family while he was attending Con- 
gress, and, at the end of the session, was lefV- there until the meeting of 
the next Congress, with leave to hire herself out, and receive her wages 
for her own use ; which she did until the return of her master who was 
re-elected ; and who, at her reauest, offered to sell her to her husband, a 
free colored nuin residing in Washington, for $400, if he could raise ihe 
money ; but the husband could not, and never paid it, or any part of it. 

The Court, nem, oon. refused to instruct the jury that these facts were not 
evidence of an importation contrary to the JMary land Act of 1796, ch. 67. 

They also refused to instruct the jury, that upbn that evidence, they ought 
to find their verdict for the plaintin ; but instructed them that Uie peti- 
tioner is not entitled to freedom under the first section of the act, unless 
she was brought into the county of Washington by the defendant for 
sale, or to reside therein ; and that the circumstances stated, although 
found by the jury, are not conclusive evidence that the petitioner was 
brought into the county with such intent, or for sale ; and thai the resi- 
dence contemplated by the 1st section of the act, is a permanent resi- 
dencoi as contradistinguished from a sojournment 
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The Court also refused to instruct tbe jury tbat the defendant* a offer and 
agreement to sell the petitioner to her husband under the circumstances 
stated, was evidence of an importation contranr to the act, unless they 
should believe, from the evidence, that the defendant had no intention, 
at the time of importation, that she should be sold, or should reside in the 
county. Negro Maria v. Joseph M. Whitej iii. 668. 
€7. The right of a citizen of the United States to import a slave into the 
county of Wa9hington, District of Columbia, under the 2d section of the 
Maryland Act of 1796, ch. 67, is forfeited by the sale of the slave within 
three years after the importation. Negro Christopher Harris v. Nellg Alex- 
ander , iv. 1. 

68. Constructive emancipation of slaves by will. Negro Harry Quando v. 

Ciagett, iv. 17. , 

69. Slaves escaping from Maryland, and suing here for their freedom, will not 

be delivered up to the person claiming to be their owner, upon security to 
return them to Maryland ; their claim for freedom having arisen here, 
and their witnesses residing here. Negro Simon jr Lewis v. Paine's Ad- 
minisiraiort iv. 99. 

70. Slaves, removed by their owner from Maryland, or from Georgetown, Dis- 

trict of Columbia, to Virginia, and kept therein one whole year, are entitled 
to freedom under the law of Virginia, unless the owner took the oath 

Erescribed by that law within the time thereby limited ; but afler the 
ipse of 25 or 30 years, the jury may presume that such oath was taken 
ais prescribed, and within the time limited. Negro Thomas Butler r. 
Gaoriel Duvall, iv. 167. 

71. Slaves carried from Virginia to Maryland, with intent to reside there, are 

entitled to freedom. 
If slaves be removed by the owner from Virginia to the county of Washing- 
ton, D. C, and there sold within three years after such removal, the Jury 
may infer that they were imported for sale ; and if so, they are entitled 
to freedom. Ibid. 

72. On a petition for freedom under a will, the burden of proof is on the 

respondent to show that the petitioner was more than 45 years of age, or 
that the manumission was in prejudice of creditors. Negro Emanuel Gil- 
hert V. Ward, iv. 171. 
78. A slave manumitted by will afler a term of service, is not free until the 
term of service has expired ; but the court will continue the injunction 
ori^nally granted to prevent the removal of the petitioner from die iuris- 
diction of Uie Court, unless the defendant will give bond to the l/nited 
States, with good security, that he will not suffer or permit him to be so 
removed. Negro Kitty v. McPherson, iv. 172. 

74. A slave brought into the county of Washington, D. C, from Vii^nia, by 

her owner, afterwards ran away, and her owner sold her " running." 
Held, that she did not thereby lose the benefit of the provision of law m 
her favor. Negro Mary and child v. Jane Talburtf iv. 187. 

75. A person, coming to reside here, may, under the Maryland Act of 1796, c 

67, lawfully bnng his slaves with him ; but if he sell them within three 
years afler his removal, he loses the benefit of the exception in his favor, 
contained in the second section, and they are entitled to freedom under 
the first section of the act. Ibtd. 

76. Two witnesses are necessary to a deed of manumission under the Mary- 

land Act of 1 796, c. 67, ^ 29. Negro Samuel v. Childs ei aL iv. 189. 

77. If a female slave, manumitted by the last will of her owner, to be free at 

the age of 25 ^ears, has a child born after the death of the testator, and 
before she amves at the age of 25 years, such child is a slave. Ibid, 
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78. A citizen and resident of Yir^nia, commenced bona fide remoTing his 

furniture and family to Washmgton, D. C, in November, 1826, and con- 
tinued such act bona fide, at intervals during the month of December, and 
up to January, 1837, and then within one year thereafter brought the 
petitioners into the city of Washington. 
Tne Court held that the petitioners were not thereby entitled to freedom ; 
but if he did perfectly, entirely, and completely remove to the city of 
Washington, and had rented a house, and put some part of his family and 
furniture into it, and claimed the privileges of a resident of that city, in 
or before November, 1826, although he had not removed all his family 
and goods, it was competent for him to bring the rest of his family and 
furniture to Washington after his removal ; and his so bringing them after 
his removal, did not prevent his being a resident in or before November, 
1826. Negro Esther v. B. H, Bwlcner, iv. 258. 

79. A female slave owned in Alexandria, D. C, was removed, with her ovnier, 

to Maryland, " to reside." She ran away from her owner in Maryland, 
and came to Alexandria. Her owner in Maryland sold her '< running," 
to a resident of Alexandria. Held, that this escape of the slave into 
Alexandria, was not a voluntary importation into Alexandria ; and that 
the sale was not such a sale as could give her a risht to freedom under 
the Maryland law of 1796, c. 67. Negro Clara Moore t. Thomas Jacobs, 
iv. 312. 

80. The sale in the District of Columbia, of a Maryland slave brought here by 

her owner, does not give her a title to freedom under the Maryland Act 
of 1817, c. 112, which prohibits the sale to a non-resident of the state, of 
any slave having a contingent right to freedom. Negro Rebecca Hobbs v. 
Maqruder et al. iv. 429. 

81. See Evidence, 481. Robert Thomas v. MagrudeTf iv. 446. 

82. A Virginia slave of a Virginia owner, was loaned by the widow to her son- 

in-law, in Washington, D. C, until the estate should be settled, and dis- 
tribution made. The slave resided in Washington, under that loan, 
more than a year, and was then sent back to Vir^nia, and upon* setde- 
ment of the estate, was assigned to one of the distributees. Held, that 
the slave did not thereby acquire a right to freedom under the Mar}'land 
Actof 1796, c. 67; although the administrator, who was neither party 
nor privy to the lending, afterwards knew it, and did not object Negro 
Frederick Bovoman v. Henry Barron, iv. 450. 
88. The list of slaves required by the 11th section of the Maryland Act of 
1766, e.67, mustdeagnate the sex. The name Jo. does not deagnate 
the sex. Negro Jo. Crawford v. Robert A. Slye, iv. 467. 

84. A slave imported into the county of Washington, D. O., under the Utfa 

section of the Maryland Act of 1796, c. 67, is entitled to freedom, unless 
recorded within three months thereafter. Negro Keziah v. R, G, Slye, 
iv. 463. 

85. A colored child bom before her mother^s title to freedom has accrued and 

become complete, is a stave <^ the person entitled to the service of her 
mother at the time of her birth. Negro Ann Brooks v. Nutt, iv. 470. 

86. See Attachment, 92, 98, 94. Negro Thornton v. Davis, iv. 500. 

87. A person cannot be a resident of two States at the same time. Negro 

Rachel Brent v. Armfield, iv. 579. 

88. In order to protect the right of a sojourner to his slave brought in under 

the fourth section of the Act of 1796, c. 67, it is not necessary that he 
should bring the slave with him. 
The title of me defendant to the sUve, is not protected by the fourth sec- 
tion, if he suffer the slave to remain two years after he himself has re- 
turned. Ibid, 
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89. The right to remove alayes from one coantv to another in the District of 

Columbia, under the ninth section of the* Act of Congress of June 24, 
1812, is confined to the inhabitants of the oountv from which the slaves 
are to be removed. Negro WUliam Fenwick v. looker, iv. 641. 

90. A tem^rar}' hiring of Virginia slaves, in the county of Alexandria, D. C, 

with mtent to evade the kw in force in the county of Washington against 
the importation of slaves into that county, will not authorize the owner, 
residing in Washington, to bring them into the county of Washington, 
to reside therein. Negroes Sam and Barbara Lee v. Elizabeth Lee, iv. 
648. 

91. The Act of Congress of June 24, 1812, § 9, does not authorize an inhabit- 

ant of Washington, owning slaves in Alexandria, to remove them to 
Washington, ibid. 

92. The place to which a person has removed, with intent to remain there an 

indefinite time, and as a place of present domicil, is the place of his domi- 
cil, although he may entertain a floating intention to return at some 
future penod. Negro Herbert Harris v. Firth, iv. 710. 
98. If a person comes into this county, as a sojourner, and brings with him his 
slave, and dies here, and his executor has been pi evented, by the institu- 
tion of this suit, from carrying his slave out of the district, the slave is not, 
by such importation, entided to freedom. IbitL 

94. An importation of slaves by a penon who has only a lifo-estate in them, is 

an importation within the Maryland Act of 1796, c. 67, § 1. And the 
consent of the reversioner, to the importation, is not necessary to give 
freedom to the slaves thus imported. The question of the intent, with 
which the importation is made, is for the jury. Negro Charles Taylor v. 
Ariss Buckner, iv. 540. 

95. The marshal has not a right to include, in his account against the United 

States, his imprisonment fees for persons committed as runaway servants 
or sUves, under the adopted laws of Mar^hind ; but the marshal may 
include in his account his fees for the maintainance of petitioners for 
freedom committed by order of the Court for safe keeping, if they obtain 
their fireedom ; otherwise the owners must pay the iees. Runaways, and 
Petitioners for Freedom, iv. 489. 

96. A certificate of freedom, is not such a "pass" as is contemplated by section 

nineteen of the Maryland law of 1796, c. 67. United States y. Negro 
Alexander Vincent, v. 38. 

97. An officer of the United States, being the bona fide owner of a slave in the 

fortress Munroe, a place within the United States, but not within the 
jurisdiction of any one of the States, and removing thence with his family 
to the city of Washington, D. C, to reside therein, and bringing his slave 
with him, cannot lawfully sell such slave within three years after such 
removal and importation ; and such slave, by such importation and sale, 
becomes free. Negro Sally Moody v. Fuller, v. 808. 

98. The petitioner claimed freedom under the following clause of the will of 

the testatrix : *^I will that George, if he behaves weU until the year 1837, 
and continues to hire for good wages, shall, at the end of waX vear be 
free." Held, that it was competent for the defendant to show that the 
petitioner did not behave well, 8cc., but ran away. Negro George Coots 
T. Morton, v. 409. 

99. Neither the complainant, nor his wife, can be examined as a witness against 

the defendant, in a bill for injunction to restrain the defendant from re- 
moving from the District of Columbia the plaintiff's slave who had been 
sold by the plaintiff to the defendant for a term of yean only, at the 
expiration of which term the slave is to be free. Thomas y. MackaU^ t. 
586. 

16 • 
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100. If a Marvland slave be, inth his consent, carried to Vimnia, and kept there 

more than a year by the person to whom he was hired or loaned in Mary- 
land, without the consent of the owner of such slave, no time is limited m 
which the owner must use coercive measures for recovery of the slave ; 
and the omission to use such measures, does not give hun any title to 
freedom; but the owner may reclaim the slave at any time. Negro 
Kenedy v. Ciarissa PumeU, r. 652. 

101. If a Maryland slave, hired or loaned in Maryland to a resident in Mary- 

land, be carried b^ the person to whom he is so hired or loaned, into 
Virginia with a view to temporary residence only, and, for necessary 
attendance, and to make a transient stay, be carried or sent out of the 
State of Virginia again, the slave does not thereby become entitled to 
freedom; although all these acts were done with the consent of the 
owner. Ibid. 

102. In consideration that the plaintiff would, at the defendant's request, sell and 

deliver to him, for the price of six hundred and sixty dollars, two negroes 
of the value of two thousand dollars, as slaves for life, the defendant pro- 
mised the plaintiff that he would not sell them to any person south, out of 
the District of Columbia, and would not remove them out of the District of 
Columbia, south of the Potomac, and that, on such removal, the said slaves 
should be immediately entitled to their freedom. The plaintiff, relying 
on the defendant's said pronuse, and in consideration of six hundred and 
sixty dollars paid to him by the defendant, sold and delivered the said 
slaves to the defendant for uiat price. The defendant sold them to per- 
sons south of the Potomac out of the District of ColumUa, and removed 
them out of the District of Columbia, south of the Potomac. Held, (on 
demurrer,) that the plaintiff had no cause of action against the defendant 
Corcoran v. Jones, v. 607. 
108. If the return of a writ of habeas corpus be evasive and insufficient, the party 
refusing to produce the bodies of the prisoners, if present in Court, will 
be committed until he produce them, or be otherwise discharged. If, 
when produced, the prisoners appear to be held as slaves, and claim to 
be free, and file their petition for freedom, the person claiming them as 
slaves, will be required by the Court to give security for their forthcom- 
ing to prosecute their claim for freedom : and if he fail to give such secu- 
rity, the Court will order them to be taken into custody of the marshal 
for safe-keeping, until their trial, or the further order of the Court 
United States v. Thonuts N. Davis, v. 622. 

104. If a female slave be sold in Alexandria county, D. C, (to be hee at thirty- 

one, and her children then bom, and those afterwards to be bjm, at the 
same age,) a child of such sUve, afterwards bom before her age of thirty- 
one, is entitied to freedom when arrived at that age. Negro Moses Gra- 
ham V. Alexander, v. 663. 

105. See Evidence, 576. Negro Ann BeU v. Greenfidd, v. 669. 

106. In the will of Maria T. Greenfield is the following clause : "I also give and 

bequeathe to mv nephew, Crerard T. Greenfield, all my negro slaves, 
namely ; Ben, Mansa, James, &c., (naming seventeen slaves,) provided 
he shall not carry them out of the State of Maryland, or sell them to any 
one ; in either of which events, I "irill and desire tibe said negroes to fa« 
f^e fi)r life." 
The legatee sold one of them (the petitioner) to the defendant Held, that 
the petitioner thereby became entitied to his freedom. Negro James Ash 
r.mH.WiUiams,r.e74t. 

PREE NEGROES. 

The clause in the charter of Washington which gives power to the corpora- 
tion "to prescribe the tenns and conditions upon wnich &ee negroes and 
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• mulattoes may "reside in die cityi" is applicable only to those persons of 
color T7ho come to reside in the city after the promulgation of such terms 
and conditions. Neither that clause, nor the by-law of April 14, 1821, 
c. 133, is unconstitutional in its prospective operation, Billy Costin t. 
Corporation of Washington, ii. 254. 

FREIGHT. 

1. Trover will not lie against the master of a vessel for the cargo, unless the 

freight has been paid or tendered, or the payment be waived ; nor, if the 
goods were lost, so that they did not come to the use of the defendant. 
Hodgson v. fVoodkouse, i. 549. 

2. The equitable owner of a ship in his possession has an insurable interest in 

the freight. Simmes v. Marine Ins, Co. of Alexandria, ii. 618. 

3. See Charter Party, 5, 6. Winter v. Simonton, iii. 104. 

4. See Average, 2. Catlett v. Columbian Ins. Co. in. 192. 

FRENCH TREATY. • 

1. See Equity, 103, 104, 105, 106, 107, 108, 109, 110. Ridgtcay v. Hays it 

al. V. 23. 

2. See Answer, 7. Duiilk v. Coursault, y. 349. 
8. See Equity, 121, 122, 133, 124. IMd. 

4. Id. 128. Mason v. Cutts, t. 465. 

GAMING. 

1. This Court has jurisdiction of prosecutions for gaming, under the law of 

Yirginia, although that law directs the prosecution to be had before a 
justice of the peace. United States v. Heinegan, i. 50. 

2. An indictment will not lie under the Yimnia act, for sufiering gaming in 

the defendant's house ; because the act has given an action of debt to the 
informer. United States v. Gadsby, i. 55. 
8. A capias may be issued as the first process against a person for unlawful 
gaming. United States v. Cottom, i. 55. 

4. iJpon an indictment for keeping a gaming-4able in a bobth in a race-field, 

contrary to the act of Maryland, the traverser is equally guilty whether 
he acted as principal, or as agent for the owner. United States v. Con- 
nor, i. 102. 

5. Under the Maryland Act of 1797, c. 110, the offence of keeping a fiiro- 

table can only be committed by a tavern-keeper, or a retailer of spiritu- 
ous liquors. United States v. Lefevre, i. 244. 

6. The gratuitous distribution of ardent spirits at a public gaming-table, does- 

not constitute the keeper of the taole a retailer of spirituous liquors 
within the meaning of the Act of Maryland. United States v. Mickie, i. 
268. 

7. Playing at any game, even for money, is not, of itself, an offence at com- 

mon law. The offence is created by statute, and can only be punished 
as the statute directs. United States v. Willisy i. 511. 

8. The game called " equality," is a " device " prohibited by the act of Mary- 

land, 1 797, c. 1 10. United States v. Speeden, i. 535. 

9. A public gaming-house is a public nuisance. United States y. Ismenard, i. 1 50. 

10. See Cheat, 1. United States v. Bascadore, ii. 25. 

11. See By-law, 10. United States v. WellSyii.45. 

12. An information will not lie upon a presentment of the grand jury for pub- 

lic gaming, contrary to the Virginia statute of December 8, 1792, § 5, 
p. 175. United States v. Rounsavel, ii. 133. 

13. See By-law, 14. McLaughlin v. Stephens, ii. 148. ^ 

14. A note mven as indemnity to the bail, who had paid off a judgment 

obtained against his principal for a gaming debt, and for which the bai} 
was liable and had become fixed before he received the note, was not a 
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note, the connderation of any part of which was for money or other 
Taluable thing won at any game, within the meaning of the Virginia 
statute against gaming. WeTford ▼. Gilham^ ii. 556. 

15. The statute of gaming may be given in evidence upon non assumpsit with- 

out notice. Watson v. Bayleyy ii. 167. 

16. Upon indictment for a nuisance in keeping a public gaming-honse, the 

question ^* who dealt the cards," is too general ; Uie witness is not bound 
to answer it. United States v. StrotheVy lii. 4S2. 

17. Money won at billiards, is money won at play, within the 9 Anne, c. 14^ 

§ 5, which section is in force in the county of Washington, District of 
Columbia. Sardo y. Fongeres, iii. 655. 

18. A conviction under the by-law of August 16, 1809, is no bar to an indict- 

ment for keeping a common gambling-house. United States y. Holly, in. 
656. 

19. See By-law, SO. Corporation of Washington y. Cooly, iv. IDS. 

20. See Evidence, 455, 466. United States y. Miller^Y, 104. 

91. Upon an indictment for keeping a public gaming-house, the day laid in the 
indictment is not material, so that it is within the time of limitation, and 
not within the time covered by a previous conviction or acquittal. All 
the acts of keeping such a house t^fore the finding of the indictment, 
constitute but one offence. United States v. McCormick, iv. 104. 

22. The penalty for keeping a faro-table in a place occupied as a tavern, con- 
traiy to the Manrland Act of 1797, c. 110, may be recovered by indictr 
ment United States v. Evans, iv. 105. 

28. See Disorderly House, 7. United States y. Dixon, iv. 107. 

24. See By-Law, 81. Dixon v. Corporation of Washington, iv. 1 14. 

25. The first and twelfth secti6ns of the Penitentiar}' Act of the District of 

Columbia, so far as they relate to the offences of keeping a faro-bank or 
other common gaming^-table, are to be construed together ; and when so 
construed, they contain a complete desi^ation of the offence and its 
punishment United States v. nenrv Smith, iv. 629. 

26. Neither a single act of phiy, at a gaming-table called a sweat-cloth, at the 

races, nor even a single day's use of it on the race-field, is a keeping of a 
common gaming-table yrimin the Penitentiarj Act of the Distnct of 
Columbia. Id. 659. 

27. An indictment under the Penitentiary Act of the District of Columbia, 

for keeping a faro-table, must charge the offence to be, either the keep- 
ing of a common gaming-table ; or must positively charge it to be the 
keeping of a &ro-bank ; not '* a gaming-table called a faro-bank." United 
States y. Cooly, iv. 707. 

28. An indictment, charging that the defendant did keep a certain gaming- 

table called a faro-bank, is not sufficient under the Penitentiary Act of 
the District of Columbia. United States y. Milbum, iv. 719. 

29. See Disorderly House, 15. Ibid, 

80. In a criminal case it is not necessary, on the part of the prosecution, to 

summon witnesses to prove the sanity of the accused, as every person is 

presumed to be of sound mind until the contrary is proved. 
The accused has no right to send witnesses to Uie grand jury to prove 

merely exculpatory matter. United States v. Richard Lawrence, iv. 514. 
31. An indictment for keeping " a faro-bank " is bad, unless it aver the &it>- 

bank to be a common g^ing-table. United States v. Rinagold, y. 378. 
82. An indictment for keeping **a certain public caming-table called faio- 

bank,"isbad. Ibid. 
33. An indictment for keeping " a gaming-table " is also bad. Ibid. 
84. An indictment for keepmg " a gaming-table " is insufficient ; it should cham 

the keeping of a common gaming-table. United States r. George Aftf- 

burny y. 390. 
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95. An indictment for keeping a^faro-bank, is also bad ; it should be *^a comr 
mon faro-bank ; " or " a faro-bank, the same being a common gaming- 
table." Ibid. 

GAOL. 
1. The Levy Court of Washington county, District of Columbia, is not bound 
to repair the gaol erected by the United States in that county. Levy 
Court V. Ringgold^ ii. 659. 
d. The marshal had no right to expend the funds of the Levy Court of Wash- 
ington county, in repairs of the gaol, without their order. Ibid. 

GARNISHEE. 

1. The (Jourt will set aside a judgment against a garnishee obtained by sur- 
prise, and will quash the execution issued thereon. Homans v. Coombe, 
ii.681. 

3. A Court of Equity will grant an injunction to stay execution of a judg- 
ment obtained agamst a garnishee by surprise, and will conthiue it until 
final hearing. Baker ^ i}ifer v. Glover^ u. 682. 

GEORGETOWN. 

1. The Corporation of Georgetown, D. C, had no power in 1803 to grant 
retailing licenses. United States v. Kaldenbach,i. 182. 

2. The original by-laws of Georgetown, need not be made under the cor- 
porate seal. Holmead v. Fox^ i. 138. 

. 3. A constable of the county of Washington, residing in Georgetown, is a 
constable of the town of Georgetown and precincts, within the meaning 
of the by-law concerning hogs. Ibid. 

4. An indictment will not lie for ibrestalling the Georgetown market, contrary 
to the by-law. United States v. Kennedy, i. 3 1 2. 

5. The Mayor of Georgetown may, within the town, do any act which a 
county justice of the peace can do in his county. Hodgson v. Mountz^ i. 
366. 

6. The Corporation of Georgetown cannot impose a penalty on hack-owners 

residing out of Georgetown for bringing passengers into Georgetown 
from the city of Washington, if they take only the city prices for driving 
to the verge of the city. Lenox v. Corporation of Georgetown^ i. 608. 

7. The Georgetown Bridge Company is bound to repair the road to the Litile 

Falls, united States v. Georgetown Bridge Company^ iii. 369. 

GOOD BEHAVIOR. 

Afler acquittal, the Court will not require the prisoner to give security of 
his good behavior. United States v. VenaUe^ L 417. 

GOODS AND CHATTELS. 

Bank-notes are not goods and chattels. United States t. Morgan, L 278. 

GRAND JURORS. 
1. Witnesses cannot be sent to the grand jury on the part of the accused ; nor 
can a grand Juror be withdrawn, after he is sworn, for a cause which ex- 
isted before he was sworn. United States v. Palmer, ii. 11. 
i 2. See False Pretences, 2-32. United States v. Watkins, iii. 441. 

I 3. See Abatement, 10. United States v. White, y. 457. 

i GUARDIAN. 

1. The Court will appoint a guardian ad litem to defend an infant defendant. 

Barclay v. Govers, i. 147. 

2. If an infant defendant be brought into court, a guardian ad litem may be 

appointed without commission, Reirikart ▼. Orme, L 244. 
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3. A guardian appointed in one coanty in Maryland is competent to eive a 

. valid receipt for the purchaae-mgney of land in another county. Brooke 

y. Pototomack Company, L 526. 

. 4. A guardian is liable for waste and entitled to credit for permanent im* 

* " provcmentB, and the education of the children. Williams v. Barrett^ iL 

673. 

5. See Appeal, 19, 20, 21. Mauro et al ▼. Ritchie, iti. 147. 

6. The authority of a guardian appointed by the Orphans' Court under the 

power given by the Maryland Act of 1798, ch. 101, c. 12, § I, continues 
until the full age of the mfant ; and such guardian cannot be removed, 
unless for refunJ to give security when required by the Orphans' Court 
Ibid. 

7. After a guardian has been ap{K>inted by the Orphans' Court, the infiint has 

no right at the age of fourteen to choose another. Ibid, 

8. By the common law it was only where there was a guardian in socage or 

for nurture, (in which case the ffuardianship continued only till fourteen,) 
that the infant had a right, at that age, to choose a guardian. Ibid. 

9. Different kinds of guaraian; 1st, in chivalry; 2d, in socage; 3d, by 

nature; 4th, for nurture; 5th, by statute; 6th, by custom; 7th, by the 
chancellor; 8th, by the ecclesiastical courts; 9th, oc/ litem; and 10th, 
by election. Ibid. 

10. Of the four kinds of guardian at common law, one only exists in Maryland 

liamely, guardian by nature. Guardian by nature, at the common law, 
has no authority over the lands of an infant, and his authority over the 
person of the infant continues until he is of full age. Ibid. 

11. The English Statutes of 4 and 5 PhiL & Mary c. 8 ; and 12 Car. 3, c. 24, 

so far as they authorize a father, by his will to appoint a guardian to his 
infant children, are in force in Washington county, D. C. Ibid. 

12. Under the Maryland Statutes, it seems that, the guardian by nature has 

the custody of the estate as well as of the person of the infant until the 
age of twenty-one ; but the father was the only guardian by nature re- 
cognized by those statutes. Ibid. 
13. If the infant have no father nor testamentary ^ardian, the Orphans' Court 
has the power to appoint a guardian to any infant who has an interest in 
lands by descent or devise, or is entitled to a legacy, or distributive share 
of the personal estate of an intestate. Ibid. 

14. By the term, ** Natural guardian " in the Act of 1 798, must be intended 

such a natural guardian as is entitled to the guardianship of the estate as 
well as of the person of the infant Ibid. 

15. The Act <^ 1798, does not, in any manner recognize the right of the in&at 

to choose a guardian at any a^. Ibid. 

16. The Orphans' Court, whenever it has authoritv to. appoint a guardian, may 

appoint him to the full age of the infant Ibid. 

1 7. An infant cannot choose a guardian, nor can the Court appoint a guardian, 

unless the infant be personally brought before the Court Ibid. 

18. A guardian cannot* be removed without nodce and citation to show canse. 

Ibid. 

19. When the record, set forth in the declaration, is not the foundation of the 

action, but only matter of conveyance, or inducement, nul tiel record is 
not a good plea, for it is not an answer to the whole count Ibid. 

20. When the record is showed forth in the declaration, the defendant may 

deny the operation thereof. United States v. LUUy iii. 251. 

21. An order or the Orphans' Court, that J. T. R. give bond as guardian to 

J. W. O., is not an appointment of J. T. R. to die office of guardian. 
Ibid. 

22. A guardian, appointed by the Orphans' Court, continues until the in&nt 
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arrives at full age. And he has not a right, at the age of fourteen, to 
choose another. Smoot ▼. Bell, iiL 343. 

,23. A suardian appointed in Alexandria, who was also appointed by the Or- 
leans' Court in Pennsylvania, and save bond there, is not bound to 
account in Alexandria, for money of his ward received in Pennsylvania. 
Ibid. 

24. A guardian appointed by the Orphans' Court of the county of Washington, 
D. C, is liaDle, upon his bond given here, for money received by him in 
Maryland, for the use of his warn. United States v. Nicholls, iv. 191. 

85. A guardian, whose authority is revoked, is bound by his bond to pay over 
the money in his hands to the person appointed by the Orphans' Court 
to receive it, although the person so appointed has not given bond as 
guardian. Id. 290. 

26. In debt upon a guardian's bond taken by the Orphans' Court in the county 

of Wasnington, the defendant, in order to show that the Orphans' Court 
had no authority or jurisdiction to take the bond, offered evidence to 
prove that no land descended, nor was devised to the orphan in that 
county ; and that he was not entitled to a distributive share of the per- 
sonal estate of any intestate, or to a legacy or bequest under the last will 
and testament of any person on whof e personal estate any administration 
had been granted in that county ; and that no friend of the orphan had 
applied to the Orphans' Court to require the guardian to give bond. But 
tnis Court refused to receive such evidence. United States, use of Oody, 
V. Bender, v. 620. 

27. A ffuardian here is liable to account for money of his ward received in 

Maryland for land sold in Maryland. Ibid. 

28. If a guardian receive a negotiable note in payment of a debt due to his 

ward, he is liable for the same to his ward, although he has not received 
the money. Ibid. 

GUARANTY. 

1. See Bills and Notes, 196. Dobbins r. Bradley, iv. 298. 

2. When credit is given upon a guaranty, notice thereof should be given to 

the guarantor, in a reasonable time thereafter. Where six months' 
credit was given upon the guaranty, five days notice was too short Ibid, 
8. See Assignment, 19. Brown y. Decatur, iv. 477. 

4. In an action upon a letter of guaranty, the plaintiff must show that he ffave 

notice, in a reasonable time to the defendant, of his acceptance of the 
guaranty, and of the value of the articles furnished. Bums v. Semmes, 
IV. 70-J. 

5. Although the person in whose favor the letter of guaranty is given has 

passed to the credit of the defendant, in account, the value of the goods 
obtained upon the guaranty, and that account has been settled, yet the 
plaintiff cannot recover on the count for money had ajjid received. Ibid. 

6. The Court will not give an instruction not warranted by the evidence. Ibid. 

HABEAS CORPUS. 

1. Upon petition for a writ of habeas corpus ad subjiciendum, the prisoner 

must produce a copy of the warrant of commitment, or an affidavit that 
the officer refused to give a copy. Harrison's case, i. 159. 

2. An attachment for not returning a habeas corpus, will not be issued until 

three days shall have expired -aner service of the writ United States y. 
Bollman, i. 873. 
8. When a debtor is in the prison-bounds, the Court will not award a habeas 
corpus to discharge him on the ground that the creditor has refused to 
pay his daily allowance. Wilson y. Marshal of District of Columbia^ 
1. 608. 
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4. A warrant of commitment must be under seal of the committing nu^strate, 

and must show a charge upon oath. Bennett's cascj ii. 6 1 2. 

5. If the commitment be informal or insufficient, the Court will discharge the 

prisoner upon that commitment, but will recommit him in proper form, if 
there be sufficient cause. If the commitment be regular and formal, and 
for an offence for which the committing magistrate had a right to commit, 
it seems that the Court, upon habeas corpus^ will, at the request of the 
prisoner, issue a certiorari to the magistrate, to certify the informations, 
examinations, and depositions, taken by, and remaining with him, in rela- 
tion to the commitment ; and if none such shall have been taken, will 
summon him to appear and state, upon oath, the evidence upon which he 
issued his warrant of commitment ; and upon ascertaining such evidence, 
will consider the same; and will bail, remand, or discharge the pri- 
soner, unless he shall desire that the witnessess may be re-examined ; in 
which case he will be remanded until the witnesses can be had. Ibid. 

6. If a debtor, who has been discharged under the Insolvent Act of the District 

of Columbia, be arrested upon a ca. sa. issued by a justice of the peace, 
for a debt accruing before his discharge, this Court may dischaige him 
upon habeas corpus. Reardon's case^ ii. 639. 

7. See Freedom, 103. United States v. Davis, v. 622. 

HACKNEY-COACHES. 

1. The Corporation of Washington had authority, under the charter of 1802, 

§ 7, to regulate and license hackney-coaches. Mayor of Washington t. 
Wheaton, i. 818. 

2. See Georgetown, 6. Lenox v. Corporation of Georgetown, i. 608. 

HAWKERS AND PEDLERS. 

See By-Law, 25. Corporation of Washington v. TovDn^nd, iii. 653. 

HARBOR-MASTER. 

See Fees, 16. Shinn v. McKnight, iv. 134. 

fflGHWAY ROBBERY. 

No road in Virginia is a highway, within the statute which takes away the 
benefit of clergy in certain cases, unless it be a public road laid out 
according to law, of which no evidence can be received but the record. 
United States v. King, i. 444. 

HIRE. 

If I hire a slave for a ^ear, and he be arrested for ihefl at any time during 
the year, and impnsoned therefor during the residue of the term for 
which I have hired him, I must pay the stipulated hire, and suffer the 
loss of service. Scott v. Bartleman, ii. 313. 

HORSE-STEALING. 

1. Horse-stealing in the District of Columbia is punishable as ordinary larceny 

under the A^t of Congress of April 30, 1790, ahhough by the Acts <» 
Mar}'land of 1793, ch. 57, § 10, and 1799, ch. 61, ^ 1 and 3, the punish- 
ment is death or labor on the roads in Baltimore county. United States 
V. Samuel Black, ii. 195. 

2. Where the punishment maybe death, the Court will allow peremptory 

challenge. Ibid. 

3. A prisoner indicted for horse stealing in Washington County, D. C, is not 

entitled to the right of peremptory challenge. United States v. KrousCf 
ii. 252. 

IGNORANCE OF THE LAW. 

See Corporation op Washington, 81. Corporation of Washington v. 
Barber, v. 157. • 



GENERAL INDEX. 198 

IMPRESSMENT. 

A commanding officer of the militia has no lawful authority to impress the 
horse of a citizen, even in time of war. Jacobs y. Levering ^ ii. 117. 

IMPRISONMENT. 

1. Upon an indictment, at common law, for a riot in Alexandria County, the 

term of imprisonment is not to be assessed by the jury. United States y. 
McFarlane et al. i. 163. 

2. Imprisonment is not a necessary part of the punishment of a riot at common 

law. Ibid, 
8. Upon conviction of cheating at cards, the Court will add imj>risonment to 
the fine assessed by the jury. United States y. Bascadore, iL 25. 

INDEBITATUS ASSUMPSIT. 

1. If work and labor be done according to a special a^ement, the plaintiff 

may recovelt upon a general indebitatus assumpsit, Pipsico y. Bontz, iii. 425. 

2. In Alexandria, a colored man is not a competent witness for or against a 

white man. Ibid, 

3. See Contract, 43. Fresh y. Gilson^ y. 583. 

INDEMNITY. 

See Equity, 96. Stewart y. CaUaghan^ vr, 594. 

INDICTMENT. 

1. In an indictment for selling whiskey, the day is not material United States 

y. Burch, L 36. 

2. In an indictment for keeping a disorderly house the time is not material 

Id, 36. 

8. The Court in Washington County may order an indictment to be sent to 

the grand jury, without a previous presentment for the same offence. 
United States y. Madden^ i. 45. 

4. All the acts of sellins spirituous liquors before conyiction, constitute but 

ode offence ; and Uie day laid in the indictznent is not material, if it be 
within twelve months before filing the information. Commonwealth y. 
iSmi^, i. 46. 

5. An indictment will not lie, under the Virsinia act, for suffering gaming in 

the defendant's house ; because the act nas given an action of debt to the 
informer. United States v. Oadsby, i. 55. 

6. No information or indictment will lie upon a by-law of the Corporation of 

Alexandria. Commontvealth v. Howard^ L 61. 

7. The want of the name of a prosecutor at the foot of the indictment is no 

ground for arresting the judgment. United States y. Jamesson, i. 62. 
* 8. The name of a prosecutor must be written at the foot of an indictment for 
keeping a bawdy-house. United States v. Mary RawHnson, L 83. 

9. On a tri^ for larceny of the goods of T. L. evidence that they were the 

property of a deceased person in ihe possession and management of T. L. 
will support the indictment United States v. Barlow^ i. 94. 

10. Queerer whether, upon an indictment on a statute charging an act to be 

done knowingly, the scienter must be proved if the statute does not use 
the word '* knowinsly.'' ? United States y. McCormick^ L 106. 

11. An indictment maylbe sustained against a constable for acting as such 

without civing bond. United States v. Evans, i. 149. 

12. Upon a jomt indictment the judgment must be several. United States y. 

Ismenard, L 150. 

13. Riot and assault and battery may be joiilbd in the same indictment United 

States y. McFarlane et al. i. 163. 

14. A prisoner indicted for counterfeiting a note of the Bank of the United 
, States, is not entitled, under the Act of Congress, of April 80, 1 790, § 29, 

to a copy of the indictment, and a list of the witnesses two days before 

VOL. VI. 17 
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pleading, although the offence is made felony hy the statute. United 
States V. WUUams jr Ray, i. 1 78. 

15. In an indictment for forsery of a bill, it is not necessary to set forth the 

indorsements. United btates ▼. Peacock, i. 215. 

16. An indictment will not lie for forestalling the Georgetown market contrary 

to the by-law. United States v. Kennedy, i. S12. 

17. It is no ground of eeneral demurrer to an indictment for misdemeanor 

under the laws of Virginia of 1 792 and 1795, that the name of a prosecu- 
tor is not written at its foot United States v. Sanford, i. 323. 

18. An indictment upon the Maryland Act of 1793, ch. 35, for stealing bank 

notes, must state of what bank the stolen notes were, and whether the 
bank was incorporated by the United States, or by a particular state. It 
is not sufficient to make the averment in the words of the act United 
States V. Parte, i. 869. 

19. When a statute merely alters the punishment of a common law offence, 

the statutory punishment may be mflicted, although the indictment does 
not conclude contra formam statutL United States ▼. Norris, i. 411. 

20. If several persons, jomtly concerned in an assault and battery, be sepa- 

rately indicted, each as for his own offence, and all tried at the same time 
by the same jury, one of the defendants majr be examined as a witness 
for the others. United States v. Hunter et al, i. 446. 

21. In order to make those liable who were only present, aiding and abetting, 

it is not necessary that they should be indicted jointly nor with a simul 
cum. Ibid. 

22. The finding of an infonnal presentment, is not the finding or instituting of 

an indictment so as to take the case out of the act of limitations of public 
prosecutions of the 80th of April, 1790, § 32. United States v. Siacum, 
1.485. 

23. Upon a presentment by a grand jury, the Court will order an indictment 

to be sent up without the name of a prosecutor, upon the suggestion of 
the Attorney of the United States. United States v. Dulany, i. 5 10. 

24. The prosecutor, whose name is written at the foot of the indictment, is 

not a competent witness for the prosecution. United States v. Birch, i. 5 71. 

25. In an indictment for selling spirituous liquors, the day is not material 

Ibid. 

26. An indictment, against a minister for joining in marriage ^rsons under 

age, without the consent of their parents or guardians, contrary to the 
Act of Maryland, 1777, c. 12, § 9, must aver that the defendant was, at 
the time of solenmizing the marriage, a minister authorized and qualified 
according to the act, to celebrate the rite of matrimony ; it must also, if it 
contain an averment ihat it was done without consent of the parents, 
aver that there was a parent then Kving, and that there was no guardian 
who could consent, or that it was without the consent of the guardian, as 
g well as without the consent of the parents. United States y.McCormichf 

i.593. 

27. When a statute inflicts a penalty upon persons of a certun description 

"only, it is necessary, in an indictment upon that statute, to aver all the 
facts necessary to show that the defendant was a person of that descrip- 
tion at the time of committing the act. Ibid. 
38. The addition ^* clerk" to the name of the defendant, is not a sufficient 
averment that he was, at the time of the marriage, a minister duly 
authorized to celebrate thafrite. Ibid. 

29. When negative words constitute part of the description of the offence, 

they must be used in the indictment Ibid. 

30. An indictment for forcibly taking bank-notes from another, must state 

whose property they were. United States v. McNemara^ ii. 45. 
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31. The Court will not quash an indictment because there was no previous 

presentment, or order of the Court United States y. Tompkins, li. 46. 
39. Two or more counts for misdemeanor may be joined in one indictment. 
United States v. PorUry ii. 60. 

33. The person defrauded is a competent witness for the prosecution upon an 

indictment for the fraud. Ibid. 

34. Upon an indictment for barratry, no evidence can be given of specific 

acts, without notice. Notice given afler the commencement of the trial 
is too late. Ibid. 

35. A witness is incompetent who has been convicted of a conspiracy to de- 

fraud the creditors of an insolvent debtor. Ibid. 

36. A grand juror may be required to testify as to the evidence given to the 

grand jury. Ibid. 

37. Fraud is not indictable unless it concern the public, or be conunitted by 

false tokens, or false pretences. Ibid. 

38. The Court will strike an attorney from the roll for malpractice, although it^ 

be not indictable. Ibid. 

39. See Forgery, 5. United Slates y. Wright, ii. 68. 

40. See Extortion. United States v. Ckenault, ii. 70. 

41. An indictment will not lie against an inhabitant of the city of Washington, 

fof retailing spirituous liquors within the city. United States v. Dixon, ii. 
92. 

42. See Forgery, 6. United States v. Bennett Smith, ii. 111. 

43. An indictment will not lie against a person for dealing with a slave without 

his master's consent, the statute having provided a different mode of pro- 
secution. United States v. Pickering, ii. 117. 

44. The jury, may find the prisoner guilty of simple larceny upon an indict- 

ment for feloniously breaking a storehouse, and taking therefrom goods 
of the value of more than four dollars, against the Yuvinia statute of 
26 December, 1792, which takes away the benefit of clergy. United 
States T. Read, u. 198. 

45. In an indictment under the eighteenth section of the Act of the 3 0th of 

April, 1810, ^^reguUting the post-office establishment," against a person 
employed in a department of the General Post-office, chaining him 
witn embezzling of letters with which he was intrusted, and stealing 
therefrom sundry bank-notes, it is not necessary to aver that the letters 
were intended to be conveyed by post, nor to describe particularly the 
letten or the bank-notes, it being averred that the particular description 
of the letters and of the bank-notes was unknown to the grand jurors. 
Uniud States v. Richard Golding, ii. 212. 

46. It is not a valid objection to the indictment, that the embezzlement of the 

letters and steahng therefrom the bank-notes, are charged in the same 
count. Ibid, 

47. See Forgery, 10, 11. United States y. Book, ii. 294. 

48. Cruelly, inhumanly, and maliciously to cut, slash, beat, and ill treat his 

own slave, is an mdictable offence. United States y. Brocketty ii. 441. 

49. See False Pretences. United States v. Carico, ii. 446. 

50. See Evidence, 374. United Slates v. Rutherford, ii. 528. 
61. Id. 894. United Stales v. Wade Sf Young, ii. 680. 

52. Qucere, whether an indictment will lie at common hiw for enticing away a 

slave. United States v. Negro Pompey, ii. 246. 

53. Public cruelty to a horse is an indictable offence. United States v. Logan, 

IL 259. 

54. See Evidence, 213. Veitch ff Co. v. Basye, ii. 6. 

55. See Bank, 13, 14, 15. United States y. Forrest, iii.56. 

56. The Court in Alexandria will quash an indictment for misdemeanor, unless 



196 GENERAL INDEX. 

INDICTMENT, (amtinued,) 

the name or a prosecutor be indorsed thereon, although ihe defendant 
should have been bound by a recc^nizance before a justice of the peace 
to appear in this Court to answer tor the offence. United States v. Hel- 
'righy iii. 179 ; United States v. HolUngsberry, iii. 645. 

57. If two be separately indicted for the same theft, and one be conyicted, it 

is necessary for the United States upon the tnal of the other to prove 
that it was a joint theft, and that both were present at the taking of the 
goods, but it IS not necessary to charge in tne indictment, that me theft 
was joint ; they may be indicted jointly or severally, as both are princi- 
pals. If there be a doubt, as to one, whether he was present, he muist 
be acquitted upon an indictment charging him as pnncipal. United. 
States V. Holland, iii. 254. 

58. See Demurrer, 21, 22, 23, 24. United States v. Watkins, iii. 441. 

59. See Challenge, 25. IhicL 

60. See False Pretences, 5, 6, 7, 8, 9, 11, 23. Ibid. 

/61. See Common Scold, 1, 2. United States v. Ann Royal,, iii. 618, 620. 

62. See False Pretences, 33. United States v. Hale, iv. 83. 

63. Id, 34. United States v. Plympton, iv. 809. 

64. See Gaming, 21. United States v. McCormichy iv. 104. 

65. Id. 21. United States v. Evans, iv. 105. 

66. See Foreign Minister, 1. United States v. LaFontaine, iv. 173. 

67. See Evidence, 464. United States v. Hall, iv. 229. 

68. See Contempt, 3. United Stales y.Beale, iv. 813. 

69. Quoere, whether an indictment will lie for assault and battery upon ^ a 

person unknown?" not ** unknown to the jurors"? United States y. 
Vavis, iv. 338. 

70. See Assault and Battery, 14. United States v. TurUy, iv. 334. 

71. See Felony, 7. United States t. Lamed, iv. 835. 

72. See Forgery, 21. Ibid, 

78. To charge the prisoner as for a second offence, an averment '' that on the 
2d of October, 1832, at a Circuit Court for the District of Columbia, for 
the county of Alexandria, the prisoner was tried and convicted of lar- 
ceny, as by the record of the ssud court doth appear," without averring 
that the conviction was by judgment, and reciting the record of convic- 
tion, Sec, is not a sufficient averment to justify the Court in sentehcing 
the prisoner to the penitentiary for stealing fifly-five cents. United States 
V. Henry Thtnnpson, iv. 335. 

74. A conviction for stealing a pocket-book, is a conviction of stealing all that 

it contained at the time of the theft, belonging to the same person. Uni- 
ted States V. Negro John, iv. 336. 

75. Nine cows, belonging to divers persons, were stolen by the defendant from 

the commons in and about the city of Washington ; and the grand jury 
found nine separate indictments. Six of the cows were averred to have 
been stolen on the 14th of October, 1833 ; the others on different days. 
The Court refused to quash any of those indictments. United States ▼. 
Joseph Goddard, iv. 444. 

76. See Bills and Notes, 202. United States v. John Lee, iv. 446. 

77. Qucere, whether a promissory note, found in the hand of the maker tiiereof, 

with two blank indorsements, can be considered as the property of the 
maker, and whether it be of any value to him. If the note was in the 
pocket-book of the maker of the note at the time the pocket-book was 
stolen by the defendant, a conviction of stealing the ^ket-book is a bar 
to a subsequent indictment for stealing the note. Ibtd, 

78. The want of a prosecutor's name upon ihe indictment, is no ground for 

arresting the judgement United States v. Henrv Lloyd, iv. 464. 

79. A noUe prosequi, without the consent of the detendant, after the jury ia 
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sworn, is equiyalent to an acquittal, and may be so pleaded. United 
States V. FarrinOy iv. 465. 

80. A motion, to quash the indictment for want of the name of a prosecutor, is 

too late after verdict. 
The Court will not quash an indictment for want of the name of a prosecu- 
tor if the witnesses were called for by the grand jury ; but will quash the 
indictment where the name of a prosecutor was not written upon it, and 
no order of the Court to send the witnesses to the grand jui^, and it does 
not appear that the witnesses were called for by the grand jury. United 
States y. Henry Uoyd, iv. 467. 

81. See Cruelty, 3. United SltUes y. R, B, Uoyd^ iy. 472. 

82. Id. 4. United States y. D. Jackson, iv. 488. 

83. Id, 6. United States v. George Cross, iv. 603. 

84. In a case of murder, the dourt, at the request of the prisoner's counsel, 

will ask each juror, as he comes to be sworn, *' whether he has formed 
and delivered any opinion as to the guilt of the prisoner upon this indict- 
* menf United States v. Joseph Woods, iv. 484. 

85. Upon a trial for murder, the declarations of the deceased not made in ex^ 

tremis, or with a settled conviction that she is about to die, cannot be 
given in evidence. Ibid. 

86. See Evidence, 488, 489, 490, 491. Und. 

87. See Bail, 89. United States v. Robert Oark, iv. 506. 

88. Id. 90. United States v. Richard Lawrence, iv. 518. 

89. Id. 98. United States v. Fleet Smith, iv. 727. 

90. An indictment for manslaughter need not contain the words "in the fury 

of his mind." United States v. Henry Frye, iv. 539. 

91. The jumping on board a boat then in the custody of the prisoner, after 

being warned not to do so, and with intent to do him some great bodily 
harm, and actually assaulting him with tlTat intent, and putting the pri- 
soner in fear of such great bodily harm, wiU excuse the homicide ; but 
the jumping on board of ^e boat under the circumstances stated, was not 
an actual assault upon the prisoner, who was fifteen feet from the de- 
ceased at the time of the shooting. Ibid. § 

92. A slave convicted of manslaughter, is, by the law of Virginia, in force in 

the county of Alexandria, D. C, to be burnt in the hand and publicly 
whipped. Ibid. 

93. See Evidence, 502. United States v. Davidson et al. iv. 576. 

94. A slave convicted of larceny in Alexandria, is to be punished by whipping, 

although not charged, as a slave, in the indictment.. United States v. 
Negro Nelson, iv. 579. 

95. An indictment must conclude against the government of the United States. 

United States v. Baling, iv. 579. 

96. An indictment under the Penitentiary Act of the District of Columbia, for 

stealing a bank-note, must state the amount as well as the value of the 
note. United States v. Richard Barry, iv. 606. 

97. One hundred silver coins of the value of seventy-five dollars, is a sufiicient 

description of the money stolen. Ibid. 

98. Queere, whether it is an indictable misdemeanor to attempt to commit an 

offence, which, if carried into execution, would not ^ to corrupt the foun- 
, tain of iustice, of legislation, or the executive admmistration of the law, 
or involve actual vimence or breach of the peace ? It makes no differ- 
ence, whether the attempted offence be at common law or created by 
statute. United States v. Henning, iv. 608. 

99. To attempt to sell a free muUtto as a slave for life, is not an indictable 

offence m the District of Columbia. Ibid. 
100. In an indictment for perjury, tiie materiality of the facta sworn to, must ap- 

17 ♦ 
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pear in iJie indictment, either hj averment, or hj a statement <^ facts 
which show their materiality. United States v. Coding, iy. 613. 

101. The Court refused to quash an indictment for a conspiracy to cheat by 

selling a free negro as a slave. United States ▼. Spalmng et aL iv. 616. 

102. See Evidence, 502. United States v. Larking iv. 617. 

108. Unnecessary words, not altering the nature of the charge, inserted in the 

indictment by the grand jury, may be rejected as surplusage, after ver- 
dict Jbid, 

104. The time and place of conspiracy must be stated in the indictment United 

States V. Soper et al iv. 623. 

105. See Baron and Feme, 15. United States v. Murphy^ iv. 681. 

106. See Gaming, 27. United States v. Cooly, iv. 707. 

107. Id. 28. United States v. MUbum, iv. 719. 
14)8. See Diborderlt House, 14. Ibid, 

109. Jn an indictment under the Penitentiary Act of the District of Columbia, 

for stealing a bank-note, it is not necessary to state that it is a bank-note 
''for the payment" of money, or other valuable thing. United Stdles v. 
McDanieiy iv. 721. 

110. See Baron and Feme, 17. United States v. Parsons et aL iv. 726. 

111. An indictment for stealing ''sundry pieces of silver coin of the value of 

twenty-five doUan," is too vague, united States v. KurtZy iv. 674. 

112. A count for stealing, and a count fi>r receiving, stolen goods, may be con- 

tained in the same indictment ; and the Attorney of the United States 
wUl not be put to his election upon which to proceed. United States v. 
Ralph Priory Y, 97. 

113. See Confession, 13. Ibid. 

114. See Assault and Battery, 22, 23, 24. United States v. Herbert, v. 87. 

115. See Disorderly House, 16. United States v. Columbus^ v. 304. 

116. See Bank, 24, 25, 26. United States v. Noble, v. 371. 

117. See Gaming, 31, 32, 33. United States v. R Binggold, v. 878. 

118. Id. 34, 85. UhiUd States v. MUbum, v. 890. 

119. See Dog, 3, 4. United States v. McDuell, v. 391. 

120. Sea Abatement, 10. United States v. H H. White, v. 457. 

121. An indictment upon the first section of the Act of Congress of the 7th of 

July, 1838, c. 212, "to restrain the circulation of small notes," &c., should 
aver that the note passed, or offered to be passed, was "paper currency." 
Stettinius V. United States, v. 573. 

122* An indictment upon the second section of that act, should aver that the 
note issued was "paper medium, evidently intended for common circula- 
tion.'' Ibid, 

1 23. The passinff of a note of less denomination than five dollars is not an offence 
against the statute, unless it be "paper curren^," or "paper medium, 
evidently intended for common circulation." The offence, under the 
statute, does not consist in circulating paper as currency, but in pasains 
« paper cuirency, — that which is already currency or evidently intended 
for common circulation. Ibid. 

121. It is no jnstificatibn for passing such paper as the act prohibits, that it was 
passed m payment of a bona fide debt ; nor that it was passed with intent 
that it should be carried out of the diiBtrict ; nor that uie defendant was 
agent of the railroad company. lUd. ^ 

125. The term "bank-bill," as used in the act, does not, of itself; purport to be 

paper currency, without a special averment to that efilbct Ibid. 

126. See Bail, 94, 95. United States v. R. H. White, v. 368. 

nnPANCY. 

1. The Court will appoint a guardian ad litem to defend an infant defendant 
Barclay v. Qwers, i. 147. 
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2. If an inftuit be brought into Ckmrt, a guardian ad litem may be appointed 
- without conuniBsion. Eeinhart t. Orme, L 244. 

3. Upon the trial of an issue upon the plea of in&ncj to an action upon a 

promiasory note, the pJatntin is not bound to produce the note. JDaoid- 
son V. Henopj i. 280. 

4. Infancy cannot be ^ven in evidence upon nU debet. The promiMory note 

of an infant is yoidable, not yoid. Young v. Bell^ i. 342. 

5. An in&nt cannot bind himself as apprentice ; nor can the master assign 

the indentures of apprenticeship. Jaand^ v. Broum^ L 610. 

6. No contract of an iniant is so absolutely Toid that it cannot be affirmed and 

made valid by the infant at Aill age. Hyer et al ▼. Hyatt et al. iii. 276. 

7. An acknowledgment after suit brought, will not avail the plaintiff', although 

made by the defendant after full age. Ihid, 

8. All contracts by infants are voidable, except for necessaries, and even then 

the pbuntifi'can only recover the value of the articles furnished ; the in- 
fiint not being competent to bind himself absolutely as to price. Ihid. 

9. See Equity, 51, 52, 58. Hastings v. Granberry, m. 819. 

10. Id. 88. Nicholson v. McGuire^ iv. 194. 

1 1. An in&nt, after the death of his father, cannot recover his wages for ser- 

vices performed in the lifetime of his father, under a contract made with 
the father, who has a right to dispose of his earnings, or any part thereof. 
Roiby V. LyndaU^ iv. 851. 

12. The &ther had assigned to the defendant a right to receive, to his own use, 

one half of the boy's wages, in consideration of the defendant's engaj^inf 
to teach him the use of carpentei^s tools ; and the defendant had received 
the same ; Held^ that the boy could not recover it in an action for money 
had and received. It makes no difference that the services were pei^ 
, fonned for the United States and in their navy-yard. Ibid. 
18. Infants whose property has been sold for taxes may redeem at any time 
within one year after arriving at full age. Mockbee v. Q>p«rman, v. 585. 

14. See Equity, 145. Ritchie v. Bank of me United States, v. 605. 

15. See Covenant, 7. Kurtz v. Becker, v. 671. 

INFORMATION. 

1. It mu9t appear, upon a special verdict, that the offence was committed be- 

fore the filing of the information. Commonwealth v. Leap, i. 1. 

2. If ^e information, upon a by-law, state that the penalty accrued to the 

Commonwealth, when, by the charter, it accruea to the town, the judg- 
ment must be arrested. Comm/ontoealth v. Hooff, i. 21. 
8. An information may be amended by stating that the penalty accrued to the 
town instead of the Conunon wealth. Commomoeouh v. Smiik, i. 22. 

4. An information may be amended. United States v. Evans, i. 55 ; . United 

States V. Shtick, L 55. 

5. In an information for selling spirituous liquors without license, it is not 

necessary to specify the particular kind of uquor, nor the person to whom 
sold. United States v. Gordon, i. 58. 

6. All acts of selling, before prosecution, constitute but one ofi*ence. Ibid, 

7. No information or indictment will lie upon a by-law of the Corporation of 

Alexandria. Commonwealth v. Howard, L 61. 

8. An information may be discontinued before the defendant's appearance. 

Qnmnonwealth y. £!akin, L 88. 

9. See Amendment, 44. Gunton et al. y. Inale et al iv. 488. 

10. An information in the nature of a writ of quo warranto, may be sustained 

against a person usurping an office under a private corpovraon ; but it is 
in die discretion of the (S>iurt to grant it or not Ibid, 

11. The information must show that the office usurped is a corporate office, 
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and it must be a case in which the Court would have power to impose a 
fine ; a case in which the public is concerned, or in which the authority of 
the United States is contemned or abused. Ibid. 

12. Although an information has, in effect, become a civil proceeding, yet its 

form IS criminal. Ibid. 

injunction. 

1. It is not necessary to give notice of the application for an injunction. 

Love V. FendalTs Trustees, i. 34. 

2. The Court will grant an attachment for disobeying an injunction. Munroe 

y. HarknesSj L 157 ; Munroe y. Bradley, i. 158. 
8. The Court, at an adjourned sesaon, will not hear a motion to disBolye an 
injunction upon notice given after the first session of the tenn. Bur ford 
V. Ringgold^ i. 253. 

4. The absence of a witness at a trial at law is no ground of equity to obtsdn 

an injunction to stay proceedings at law upon a judgment. Chapman et 
al. V. Scott, i. 302. 

5. Notice of motion, to dissolve an injunction, given on the first day of the 

term, is notice that the motion is to be made at the next succeeding 
term. Ramsay v. Wilson, i. 304. 

6. An injunction, to stay execution upon a judgment at law for the purchase- 

money of land 6n the ground of the difficulty of obtaining titie from the 
infant heirs of the vendor, cannot be supported if the purchaser neglected 
to pay the money and demand a l^tie in the lifetime of the vendor, and if 
the heirs are not made parties to the suit. Prout v. Gibson, i. 889. 

7. A general alle^tion of difficulty in procuring vouchers or of unavoidable 

delay in settkng an administration account, is no ground of equity to in- 
join a judgment at law. Wilson's Administrator v. Bastdble, i. 394. 

8. The Court will not injoin what may or may not be a nuisance. Ramsay v. 

Riddle et all 899. 

9. An injunction to prevent a person from taking away a colored woman who 

has sued for her freedom, will not be granted upon the mere statement of 
the plaintiff* 's apprehension. Negro Jenny v. Crase, i. 443. 

10. Notice to dissolve an injunction must be ^ven ten days before the term ; 

if given in term time, a tenu's notice is required. Stodert v. Waiersj L 
483. 

11. See Equity, 16. Grundy v. Young, u. 114. 

13. Id. 17. Fairfax Y.Hopkins, ii. 134. 

13. Id. 20. Van Ness v. United States, ii. 376. 

14. See Freedom, 49. Negro Rebecca v. Pumphrey, ii. 514. 

15. See Garnishee, 2. Baker et al v. Glover, li. 682. 

16. Although a dedication of a lot to pious uses, may be too vague an appoint- 

ment to be carried into effect, in a court of equity upon general princi- 
ples, yet if it has been Ions occupied for those uses, with we knowledge 
and consent of the donor, his heirs may be perpetually injoined from dis- 
turbing the possession. Kurtz et al V.Beatty, li. 699. 

17. See Equity, 25, 29, 82, 34. Robinsons. Cathcart, ii. 590. 

18. Id. 41, 42, 43. Kidtoell Masterson, iii. 52. 

19. See Bail, 72. Foyles v. Law, iii. 118. 

20. See Equity, 48. Oneale v. Caldwell, iii. 312. 

21. A tenant for ninety-nine years renewable forever, with leave to purchase 

the reversion at a stipulated price, may be restrained by injunction, firom 
cutting and selling young and green wood, where the wood constitutes 
the pnncipal value of the land. Tkruston v. Mustin, iii. 335. 
23. The Statute of Gloucester which ^ves the forfeiture of the thing wasted 
and treble damages, is in force in the county of Washington, D. C, and 
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the defendetnt in equity is not boand to discover the waste unless the 
plaintifff in his bill, expressly waives the forfeiture and penalty. Ibid, 

23. See Damages, 1 7. Mason ?. MuncasteTf iii. 403. 

24. See Equity, 71. Boone v. Sfnall, iii. 628. 

25. Id. 110. Ridgtoay v. Hays^ v. 23. 

26. Id. 136, 137. Roach v. Hidings, v. 637. 

27. Id. 90. Oliver v. Decatur, iv. 458. 

28. See Embezzlement, 21. Cowing*s case, iv. 479. 

29. See Attachment, 92. Thornton's case, iv. 500. 

30. See Equity, 94. Caldwell v. WaUerSj iv. 577. 

INQUEST. 

1. Neither by the common law, nor by the Statute of Virginia, is the coroner 

bound to put in writing the effect of the evidence given upon an inquisi- 
tion, unless the offence be found to be murder or manslaughter. United 
States V. Faw, i. 456. 

2. This Court has jurisdiction to quash an inquisition taken under the charter 

of the Georgetown and Alexandria Turnpike Company. Georgetown 
and Alexandria Turnpike Company v. Custis, i. 685. 

3. The inquisition need not be under the seals of the jurors. Ibid, 

4. If ihejurors are not disinterested the inquisition will be quashed. Ibid, 
5. 'See Chesapeake and Ohio Canal Company, 10, 11, 13, 14, 15, 16. 

Chesapeake and Ohio Caned Company v. Union Bank, iv. 75. 

6. Id. 8. Chesapeake and Ohio Canal Company v. Binny, iv. 68. 

7. Jd. 17. Chesapeake and Ohio Canal Company v. Mason, iv. 123. 

8. See Corporation of Georgetown, 2. Wright v. Corporation of 

Georgetovm, iv. 534. 

INQUIRY. 

1. Upon a writ of inG[uiry, in Virginia, the plaintiff's own oath is evidence of 

the amount of his claim. Mandeville v. Washington, i. 4. 

2. Upon executing a writ of inquiry upon a judgment by de&ult, the jury 

must find at least one mill in duffloages. Frazer v. Lomax, i. 328. 

INSANITY. 

1. A prisoner should not be found guilty, if, at the time of committing the act, 

he was in such a state of mental insanity, not produced by the immediate 
effects of intoxicating drink, as to have been unconscious of the moral 
turpitude of the act United States v. Michael Clarke, ii. 158. 

2. See Bail, 90, 91, 92. United States v. Richard Lawrence, iv. 518. 

8. In a criminal case, it is not necessary, on the part of the prosecution, to 
summon witnesses to the grand juiy to prove the sanity of the accused, 
as every person is presumed to be of sound mind, untd the contrary is 
proved. Id. 514. 

4. The accused has no light to send witnesses to the grand jury to prove 
merely exculpatory matter. Ibid, 

INSOLVENT. 

1. A motion mav be made against a sheriff in the name of the original plain- 

tiff, although he has taken the insolvent oath. Fendall v. Turner, i. 35. 

2. Upon proof of fraud, the Court will not permit the debtor to take the 

insolvent oath under the law of Virginia. Camdlos v. Reverez, i. 62. 

3. The plaintiff may maintain the action, although discharged as an insolvent 

debtor, under the law of Virginia, since me cause of action accrued. 
Rid^ay v. Pancost, i. 88. 

4. A plaintiff who has been dischai^ed under the insolvent law of Maryland, 

of 1774, since the commencement of the action, is still competent to 
maintain it Ardrey v. Wadsuwrth^ i. 109. 
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5. A discharge, under the Maryland Act of 1774, is not valid unless a copy 

of the certificate be affixed to the door of the county clerk's office. 
Mountz y. Jones, i. 2 1 2. 

6. An insolvent who obtains his discharge by fraud, is not dischai^d "in due 

course of law." Slacum v. iStmms j* Wise, i. 242. 

7. Bail will not be discharged by the production of the discharge of the prin- 

cipal as an insolvent debtor at the third term after the return of the scire 
facias. Bowyer v. Hertz, i. 251. 

8. Qucere, whether a defendant discharged under the insolvent law, after 

arrest upon the capias ad respondendum, and before the return, can be 
compelled to appear to that action. Stover v. Densley, L 267. 

9. An insolvent debtor will be discnarged from arrest for costs accruing 

partly before, and partly after his discharge under the insolvent act 
Tenny v. Densley et al, i. 814. 

10. It is no bar to the plaintiff's recovery, that the maker of the note had, at 

the time it became payable, property 'enough to pay it, and that he and 
the plaintiff both resided in the same town, and that the plaintiff brought 
no suit against the maker. Potion v. Vicleti, i. 463. 

11. The insolvency which will excuse the plaintiff for not bringing suit against 

the maker, must be such as, in the opinion of the jury, would render a 
suit fruitless. Ibid, 

12. If the maker was solvent when the note becasie payable, and the defend- 

ant during such solvency reauested the plaintiff to sue the maker, and 
he did not, the defendant is discharged from liability under the equity of 
the statute of Vii^nia. Ibid, 

13. The discharge of the principal, under the insolvent act, before the retuni 

of the CO. sa, may be pleaded in bar to a scire facias against the bail. 
Byrne v. Carpenter, i. 481. 

14. The ability of the maker of the note to pay part of his debts, is not evi- 

dence of his solvency. OffuU v. Hall, i. 504. 

15. Upon the trial of allegations against an insolvent debtor, he may show that 

the party, filing the allegations, is not his creditor. MandevHie v. Jame9^ 
son, 1. 509. 

16. The dischai^ of a debtor under the Maryland insolvent law of January 

Sd, 1800, IS a bar to an action for a debt contracted in Georgia, althou^ 
the creditor always resided in South Carolina. Wray v. Reillu, i. 618. 

17. Li an action by an' insolvent debtor for the use of his trustee, the defend- 

ant may set off the plaintiff's note to a third person, with a blank indorse- 
ment, which came to the defendant's hands before the plaintifiTs insol- 
vency ; but he cannot set off the joint note of the plaintifl and another. 
Banks v. King, i. 548. 

18. A plea that the maker of the note had, at the date of the writ, goods and 

chattels of a ^ater amount than thejplaintiff^s claim, is no answer to an 
averment of insolvency. Janney v. Geiger et al, i. 547. 

19. Insolvency of the maker of a note in Virginia, dispenses with a suit against 

him; and also with demand and notice. Offutt v. HaU, L 572. 

20. See Bail, 44. Baxiah v. Noland, ii. 2. 

21. A debtor, committed upon a ca, sa. issued from a court of the United 

States, cannot be discnai^ed in Virginia, by two justices of the peace 
under the provisions of the law of that State. Knox et al. v. Summers 
et al. il 12. 

22. In a suit by the trustee of an insolvent debtor, a creditor of the insolvent 

is not a competent witness. Herbert v. Finiey et al. ii. 12. 
28. If the defendant has been discharged under the insolvent law upon a 
capias ad respondendum, the marslutl will be discharged from his amerce- 
ment for not bringing him in at the return of the writ, upon the defend- 
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ant's entenng his appearance in proper person. Trundle y. Heisey ii. 44. 

24. See Affidavit, 6. Way v. &%, ii. 44. 

25. If a defendant, arrested upon a capias ad respondendum^ be discharged 

under the insolvent, act, before the return of tne writ, and fail to appe^ur, 
the marshal cannot be amerced. Williams v. Craven^ ii. 60. 

26. If the principal has been discharged under tl)e insolvent law of Maryland, 

the bail wiU be discharged. Burns v. ^m*s bail, ii. 75. 

27. See Bail, 63, Bussard v. Wamefs hail, ii. I II. 

28. The act of limitations runs in favor of an insolvent debtor, notwithstand- 

ing his dischai^e under the insolvent law. Denny Y.Henderson, ii. 121. 

29. The common pnnted form of the deed from an insolvent debtor to hia 

trustee under the insolvent act, is sufficiently certain to convey to the 
trustee a title to the slaves. Watson v. Hal/, ii. 154. 

80. The Court will not, on motion, quash a cei. sa. issued by the clerk of this 

court upon a judgment of 2W justice of the peace, upon the ground that 
the defendant had applied for the benefit of the insolvent laws of Mary- 
land, and had obtained an order and given bond for his appearance in 
St. Mary's county in Maryland, but had not yet obtained his final dis- 
charge. Mattingly y. Smith, ii. 158. 

81. An attachment for rent not due, is superseded by the tenant's dischai]^ 

under the insolvent act, District of Columbia. Keene v. Jackson, li. 
166. 

82. See Bail, 57. Munroe v. Towers, ii. 187. 

83. Id, 58. King v. Simms, ii. 234. 

34. A debtor, discharged under the insolvent act, cannot be arrested for a debt 
contracted before his discharge, although not payable till after his dis- 
charge. James Anderson* s case, ii. 243. 

85. See Costs, 37, 38. Emerson v. Beale, ii. 349. 

86. Upon the trial of an issue upon allegations filed by the creditors of an 

insolvent debtor to prevent his discharge, he must produce his books of 
account, if called for. Henry Hadry^s case, ii. 364. 

87. An insolvent debtor, arrested for a debt due before his discharge, can only 

be relieved by the Court before whom the process is retumaole. Frere 
Y.AIudd, ii. 407. 

38. The allegations filed, to deprive a debtor of the benefit of the insolvent 
act, must be specific and certain. John ConneUtfs case, ii. 415. 

89. The refusal of a judge to dischai^ the debtor, if the proceedings were 
irregular, is no bar to his discharge upon a subsequent application. All 
the orders and proceedings must be by the judge to whom the applica- 
tion was made. Ibid. 

40. An insolvent debtor who has, within twelve months next before his applir 

cation for the benefit of the insolvent act, assigned part of his property 
to give a preference to a creditor or surety, may withdraw his application 
and make a new application after the expiration of the year ; and such 
withdrawing will be no bar to his relief upon his second application. 
Thomas Crawford^ s case, ii. 454. 

41. The judge will not direct interrogatories to be filed, nor an issue to be 

tried upon vague allegations, nor unless the allegations charge the debtor 
with having conveyed, lessened, or disposed of part of his property, 
rights, or credits, with intent to defraud his creditors ; or with having, at 
any one time widiin twelve months next preceding his application. Tost, 
by gaming more than S300; or^^ith having, within tne said twelve 
months, assigned or conveyed a part of his property, rights, and credits, 
with intent to give a preference to a creditor or suret)r, A preference 
^ven more than a year before the application for relief, is no bar thereto. 
Ibid. 
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42. If an inBolvent debtor, upon allegations filed, be found guilty of having 

disposed of his property with intent to defraud his creditors, he will be 
oraered into close custody, and precluded from any benefit under the 
insolvent act Daniel Domtghue's case, ii. 466. 

43. Upon the trial of the issue on allegations filed against an insolvent debtor, 

it b incumbent upon the persons filing the alle^tions to show that they 
are creditors of tne insolvent After the jury is sworn, the Court will 
not permit the allegations to be amended by adding the name of another 
creditor. The judgment upon verdict against the debtor, is, ^* That he 
be precluded from any benefit under the act entitled," &c. Walter Neuh' 
ion's case, ii. 467. • 

44. The judgment-lien on the lands of an insolvent debtor, is not destroyed by 

the dth section of the insolvent act, although there was no process of 
execution thereupon in the hands of the marshal at the time of the debtor's 
application for relief under the act Farmers^ Bank of Alexandria t. 
Kobbins, iL 471. 

45. Upon trial of the issue upon allegations of fraud against an insolvent 

aebtor, it must appear that the intended fraud was against creditors who 
were such at the time of the supposed fraudulent conveyance, and at the 
time of the triaL Henry Knowies's case, ii. 576. 

46. A bona fide sale, by the debtor, of his property, or of any part of it, for the 

purpose of paying certain preferred creoitors, to the exclusion of others, 
IS not a fraud, of which he can be convicted, upon allegations filed under 
the insolvent act. 1 hid, 

47. The inserting, in the deed, a consideration less than the true consideration 

paid, is not, of itself, a fraud, if a fair, valuable, bona fide consideration 
was paid, or contracted to be paid. Ibid, 

48. A deea void as to creditors because not accompanied and followed by pos- 

session, although tMinically fraudulent as to creditors, is not evidence of 
fraud, of which the debtor can be convicted upon allegations under the 
insolvent act, if there was a real bona fide consideration. Ibid, 

49. Upon trial of an issue upon allegations under the insolvent act, the 

burden of proof is on the complainmg creditors to show the fraudulent 
intent Ibid, 
60. A discharge from commitment on a ca, sa. under the insolvent act, is no 
discharge of the debt, but the plaintiff may resort to the lien of his judg- 
ment upon the lands of his debtor, although sold and conveyed away by 
him while the plaintiff was pursuing his remedy aeainst the person of his 
debtor, and although the plaintiff had obtained juc^ment against him and 
his sureties on his prison-tx>unds bond. Owens et al, v. Glover, ii. 578. 

51. See Habeas Corpos, 5. Reardon*s case, ii. 639. 

52. If the defendant, who is out upon a prison-bounds bond, civen upon a 

capias ad respondendum, petitions for the benefit of the insolvent act, and 
upon allegations filed, is found guilty, in a summary proceeding before a 
judge who orders him into close custody, and *' that he be precluded from 
any benefit under the act ; " whereupon the debtor is committed to close 
custody, and afterwards escapes, the creditor at whose suit he was taken, 
cannot maintain an action upon the prison-bounds bond for that escape. 
Keirll v. Mclnivre, ii. 670. 

53. Qufere whether, if a petitioning debtor be convicted of fraud upon allega- 

tions in a summary proceeding before a judge out of Court, the judge has 
authority to order him into close custody ? or whether the judge is merely 
to refuse to grant him the relief he seeks under the act ? Ibid. 

54. A debtor of the United States had been discharged from custody by order 

of the President of the United States under the act of the 3d of Msjxsh, 
1817, and had entered into an agreement with the mi^iyhi^l for the pay. 
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ment of his poundage fees by instalments, with a proviso, that if an j 
instalment should not be paid when due, the marshal should take out a 
new ca. so. for his fees ; Held, that he could not be detained upon the 
new ca. $a. and the Court refused to order him to be committed. United 
States Y. J. K Smith, iii. 66. 
65. See Costb, 44. Law v. Scott, iii. 295. 

56. See Bail, 77. Lee ▼. Gamble, iii. 874. 

57. The debtor may avail himself of the discharge of his person under the 

insolvent act against his creditor although he did not name him in his list 
of creditors filed with his petition. Ibid, 

58. A discharge of the person of the debtor does not impidr the obligation of 

the contract; it imects the remedy only. Ibid. 

59. See Bail, 78. Harrison v. Oales, iii. 876. . ^ 

60. An insolvent debtor, found guilty upon allegations filed under the 7th sec- 

tion of the act, will not be orderea into close custody if he is out on prison- 
bounds bond. Mc Clean v. PlvmseU, iv. 86. 

61. What allegations are sufficient to prevent a discharge under the insolvent 

act of D. C. Eckte v. Fitzgerald, iv. 90. 

62. An insolvent debtor discharged under the insolvent act of the District of 

Columbia, cannot maintain a suit in his own name for a cause of action 
which accrued before his discjtarge ; nor can his administrator. Nevit^y, 
Maddox, lY. 107. 

63. The conviction of an insolvent debtor upon alle^tions filed upon a former 

petition when he was committed in execution in favor of another creditor 
who has since been paid, is not a bar to his subsequent application for 
the benefit of the act when committed under a subsequent execution. 
Holtzman v. Plumsell, iv.*184. 

64. Qucere, whether a non-resident creditor is bound by the discharee of his 

debtor under the insolvent law of the District of Columbia, who had been 
arrested at his suit, but who, at the time of the discharge was out upon a 
bail bond to the marshal ? Harrison et al. v. Boyd, iv. 199. 

65. The Act of Congress of May 6, 1822, " for the reUef of certain insolvent 

debtors," is not confined to non-resident debtors. Cook v. Fenton, iv. 200. 

66. A discharge under the insolvent act of the District of Columbia does not 

afiect the rights of a non-resident creditor, unless the debtor be confined 
at his suit at the time of the discharae ; and special bail will be required 
notwithstanding such discharge. I&uptman v. Nelson, iv. 841. 

67. This Court will give to a discharge under the insolvent law of a state, the 

same efiect here as it would in the state in which it was granted. Oian- 
ning v. Eeiley, iv. 538. 

68. Debtors of the United States are not cntitied to the benefit of the prison- 

bounds in the District of Columbia. United States v. Gorman, iv. 550. 

69. Upon allegations filed in Court, within two years after the application of 

an insolvent debtor, for the benefit of the insolvent act, if the defendant 
do not appear to answer the same after having been duly summoned, the 
Court wul teke evidence ex parte, in support of the allegations, ajoid if they 
find them to be true, will direct that the order of discharge before made, 
by a judge out of Court, be rescinded; and that the debtor be precluded 
from .the benefit of the act Hayman v. Moxle^, v. 86. 

70. A discharge under the insolvent act of the Distinct of Columbia does not 

operate asainst a non-resident creditor, unless he be the creditor at whoee 
instance uie debtor is confined at the time of the discharge. Brook t. 
Brown, v. 486. 

71. A non-resident does not, by brinsing an action i^nst his^ debtor in the 

District of Columbia, cease, in bw to be ^^ a creditor residing without the 
limits of the District of Columbia ; " nor does he thereby waive the benefit 

VOL. VL 18 
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given to non-resident creditors bj the Act of CongresB of the 6th of Maj, 
1822. Ibid, 

72. A debtor who is out on bail, is not in confinement at the instance of his 
creditor, within the meaning of the act of the 6th of May, 1822. Con- 
finement within the meaning of that act is actual confinement in gaol, or 
in the prison-bounds at the tmie of the debtor's discharge. Ibid. 

78. If the defendant has been discharged under the insolvent law of Maryland, 
the bail will be exonerated. Claggett y. Wardf v. 669. 

INSTRUCTION. 
1. Upon a prayer for instruction to the jury, ihe Court, in considering the ques- 
tion whether the jury can, fxom the evidence, infer the facts necessanr to 
justify the instruction prayed, must decide in the same manner as uey 
would upon a demurrer to evidence, and will consider all those acts 
proved which the jury could legally infer from the evidence; but upon 
the question whether the instruction prated be justified by the facts stated 
in the prayer, the Court is bound to decide upon those principles which 
ought to govern them in deciding upon a special verdict The ultimate 
fiicts, upon which the party rehes, must oe expressly and absolutely 
stated ; the Court can infer nodiing. Bank of Alexandria v. Deneaky ii. 
488. 
2? The Court will not instruct the jury upon a question of art depending 
upon nautical skill, and upon which the Court could not give an opinion 
wiUiout consulting persons skilled in nautical matters. Rowland v. Juarine 
Im. Co. iL 474. 

INSURANCE. 

1. Misrepresentation of the age and size of a vessel will not avoid a valued 

policy. Straas v. Marine Ins. Co. of Alexandria,, i. 343. 

2. If there be no warranty of neutrality the policy covers belligerent risks. 

Ibid. Hodgson v. Marine Ins. Co. i. 460. 

3. The admissions of one of several underwriters on the same policy, cannot 

be given in evidence against another underwriter ; nor the admissions of 
a committee of the company, not authorized by the articles of association 
to make admissions. Lambert v. Smith, i. 861. 

4. Upon a valued policy, a misrepresentation as to aze and age of the vessel, 

IS no defence, although averred to be material as to the contract Hodg" 
son v. Marine Ins. Co. i. 460. 
6. The plaintiff cannot give evidence that other underwriters upon the same 
pobcy have paid upon the same risk. Lambert v. Smith, i. 861. 

6. Tne sentence and proceedings of a foreign Court of Vice- Admiralty, con- 

demning the goods as enemy-property, are not conclusive evidence of 
that fact, in a suit upon the pokey. Ibid. 

7. It is no defence to an action on the policy, that the premium has been per- 

petually enjoined. Hodgson v. Marine Ins. Co. i. 460. 

8. The members of an assurance association are bound by the act of the mar 

jority, unless there be some restriction in the articles of association. 
Deane v. Tucker, ii. 26. 

9. Information received, by an agent of the assured, of the loss of the property 

before insurance effected, "mil not vacate the policy, unless ^t agent be 
, the agent who obtained the insurance, or ^ve the information to the 

person who obtained it Potion v. Janney, u. 71. 
10. IT several actions against several underwriters upon the same policy, be 
submitted to the same jur^ at the same time, and the jury find veraicts 
against some of them, and wish to reconsider as to the others, tiiose under- 
writers acainst whom verdicts are found, cannot be examined as witnesses 
for the ottiers. Ibid. 
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11. In ascertaining whether the loss npon a policj of marine insurance amonnts 

to five per cent, a deduction must be made of one third of the cost of the 
repairs, as an allowance for the difference of value between the new and 
old materials. Sanderson v. Marine Ins, Co. ii. 218. 

12. The Columbian Insurance Company of Alexandria, cannot, by a trustee, 

vote in the election of directors of the company, upon stock of the same 
company purchased by them, and held for their use in the name of the 
trustee, united States v. Columbian Ins. Co. of Alexandria, ii. 266. 

13. The fact that insurance was made, cannot be proved without producing 

the policy or showing it to be lost Hutchinson el al. v. Peyton^ ii. 365. 

14. If a policy of insurance be made for six months on a vessel, stated in the 

policy to be then bound on a voyage m>m Georgetown to Madeira and a 
market, between Cape Finisterre and Naples, wi3i liberty, afber tli^ expi- 
ration of six months, to freight or trade for six months more, on a pre- 
mium of five and a half per cent. ; the risk for the second six months is 
upon time only ; and the vessel, having performed the voyage described 
in the policy in the first six months, had a right to go to brazil. Stuort 
V. Columbian Ins. Co. of Alexandria^ ii. 442. 

15. The owner of a vessel, who has contracted to sell her for a certsdn sum, 

and to make a title to the vendee upon the payment of the price, has an 
insurable interest to the full extent of the value of the vessel, and not 
merely to the extent of the price for which he has contracted to sell her. 
Ibid. 

16. In an action on a valued policy on a cargo, the defendants will not be per- 

mitted to give evidence of its actual cost The policy was on a voyage 
" at and from Rio Janeiro to Santos, and two other ports in South Ame- 
rica, and at and from either of them to a port of discharge in the West 
Indies or Europe, or the United States," upon goods, "at and from Rio 
Janeiro, until they shall be safely landed at Santos," &c. &c., "valued at 
the sum insured," (namely, $3,500,) "on her cargo of salt, and on the 
proceeds, as interest may appear." These words do not justify an infer- 
ence, on the part of the unoerwriters, that the goods were to be laden on 
board at Rio Janeiro. The cargo was lost l^tween Rio Janeiro and 
Santos, and the plaintiffs recovered for the loss, although the cargo was 
laden at Cadiz. Gardner v. Columbian Ins. Co. of Alexandria, ii. 473. 

17. The mere stranding of a ship on a bar, will not, of itself, justify an aban- 

donment of the ship to the underwriters ; but the master and crew are 
bound to use their best exertions to get her off. If the stranding were 
caused by want of skill on the part or the master, or by want of that de- 
gree of care and prudence which a skilful and prudent master of such a 
vessel would exercise in similar circumstances; or if, after she was 
stranded, he neglected to use all reasonable means to save her, the loss is 
not covered by the policy ; but if the master and crew were competent, 
and all reasonable care was used to avoid the accident, and all reasonable 
exertions were used honestly and with good faith to prevent the wreck 
and destruction of the property, and it was, nevertheless, lost ; then the 
loss was within the policy. Howland v. Marine Ins. Co. of Alexandria^ 
ii. 474. 

18. If the stranding was of such a character as to render it, in the exercise of 

good jud^ent, hopeless to get the vessel off, then the abandonment 
was justified, and the loss was within the policy. If the bar, upon which 
a vessel is stranded, is out of the due course of the voyage insured, and 
the deviation be voluntary, or produced by want of skill in the navigation 
of the ship, and by want of that degree of care and diligence on the part 
of the master and crew, which a prudent and skilful master and crew 
would use in like circumstances, the insurers are discharged. Ibid. 
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19. The queatioD of neglisence of the master, is to be left to the juiy under all 

the circumstances of the case, as they appear in evidence. Ibid, 

20. Upon a valued policy, hj which T. H. H., ^* on account of himself and J. J.," 

caused a ship to be insured by the defendants, in the sum often thousand 
dollars, T. H. H. may, alone, maintain an action in his own name, and 
recover judgment for the whole amount insured, although the declaration 
aver that the plaintiff* and the said J. J. were interested in the ship to the 
amount insured. Ibid. 

21. An offer to abandon the insured vessel, made as soon as the assured 

obtains thef preliminary proofs of loss to be laid before the underwriters, 
is not too late. Gardner et al. v. Colttmbian Ins. Co. of Alexandria^ u. 
550. 
23. Upon a valued policy, evidence of over- valuation is not admissible, unless 
m support of an allegation of fraud. Ibid. 

23. A person for whose use a vessel, worth three or four thousand dollars, was 

built, and who held the builder's bond of conveyance of the same upon 
payment of $1,260, and who had the entire possession and use of the ves- 
sel, had an insurable interest in the freight, and truly represented him- 
self to the underwriters as the owner of uie vessel, although the register 
was in the name of the builder, and that fact was not disclosed to the 
underwriters at the time of executing the policy. Simmes v. Marine Ins. 
Co. ii. 618. 

24. Upon an open policy from St. Thomas to Havana, it was not necessary* 

to disclose the fact that the vessel had sailed from Alexandria to Buenos 
Ayres, where a part of the cargo was discharged, and thence to St 
Thomas. Ibid. 

25. The owner of a vessel is entitled to reasonable freight only, unless he shows 

an express contract for a specific sum or price. The bill of lading is not 
conclusive evidence of sucn a contract The bond of conveyance of the 
vessel by the builder to the plaintiff*, was not conclusive evidence that 
the ownership, so far as the might was concerned, was in the builder at 
the time of the insurance. Ibid. 

26. It was no valid objection to the plaintifi'^s recovering freight from the Da- 

nish Island, St Thomas, to the Spanish colony, EOivana, that the vessel 
had been chartered at Buenos Ayres, then in a state of revolt against 
Spain, by Danish subjects resident at St. Thomas, for a voyage from 
Buenos Ayres to Havana, with leave to stop at St Thomas, where she 
did stop and change her papers, and took a new bill of lading without 
unlading the caigo. Ibid. 

27. See Avbbage, 1. Vowell r. Columbian Ins. Co. iii. 88. 

28. Id. 2. CatleU v. Columbian Ins. Co. iii. 193. 

29. See Deviation. West v. Columbian Ins. Co. v. S09. 

INTEREST. 

1. The jury may, or may not, aUow interest upon the balance of account. 

KUUngly v. Taylor^ i. 99. 

2. In an action of covenant for rent, the landlord cannot recover interest 

Om V. Patton^ i. 188. 
8. Q^Mxre^ whether interest can be recovered in an action for money had and 
received ? GanU v. JoneSy i. 910. 

4. In a judgment upon an attachment, interest cannot be added. Power v. 

SemmeSy L 347. 

5. Rule for settling interest. Dunlop v. Alexander^ i. 498. 

6. Ailer the plaintiff* has received the principal debt, he cannot recover the 

interest in an action for principal and interest Potomac Co. v. Columbia 
Banky iii 101. 
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7. See Equity, S3, 84. NiehdUon y. McGtdre^ iv. 194. 

8. If interest be payable annually, it may be added to principal and new note 

taken. Oliver ▼. Decatur^ iv. 461. 

9. See Administratiok, 40. Union Bank ▼. Smithy iv. 509. 

10. When the mandamus is to credit a certain sum of money, it is sufficient 

obedience to the writ to credit that sum without interest United States 
y. Amoe Kendallj Pastmaster-Oenercd, t. 385. 

11. See Equity, 182, 138. Markoe ▼. Coxe^ y. 537. 

12. When the question of interest is expressly reserved at the time of the 

receipt of the principal, such a receipt is no bar to the reoovery of the 
interest Bter y. Burchy v. 506. / 

JOINT DEFENDANTS. 

1. If one of three joint defendants pay thcf whole debt upon a jmnt execution 

for a debt contracted by them jointly, in a transaction in which ther 
were partners, he cannot at law recover from the other partners their 
respective jiroportions of the whole debt which he has thus paid. Riffgi 
V. Stetoartf iL 171. 

2. If the writ be issued against two defendants, and one only be taken on the 

first writ, and the other be afterward taken on an alias or plwies^ the 
cause acainst the defendant first taken will be consolidated with that 
ajgainst Sie other defendant, although there may have been an intermia- 
« mon of a term between the issuing of the fisst and second or other writ 
Smith V. Woodward ^ Yerby, ii. 226. 

3. If the declaration be against three jointly upon a joint assumpsit, and one 

of them only be taken, who pleads non assumpsit for himself alone, and a 
verdict be rendered for the plaintiff, the judgment will be arrested, 
unless the other joint defendants shall have appeared, or process shall 
have been issued and continued against them to the time or trial. Ed- 
mondson v. Barrell, ii. 228 ; NichoUs v. Fearson^ ii. 526. 

4. In an action against two defendants, if one be taken and issue joined, and 

plea waived and judgment confessed against him after the other had been 
taken, and before the cause is at issue against him, the judgment may be 
set aside for irregularity, and the two cases consolidated ; and the issues 
made up«nd set for tnal. Hyer et al, v. Hyatt {f Wilson, ii. 633. 

5. In a point action against two defendants, if one only be taken on the first 

wnt and the other be taken on a subsequent writ, and the plaintiff not 
knowinff that this other had been taken, alters his declaration by stating 
that he had not been taken, and proceeds to judgment against the defencf 
ant first taken, the Court will, at a subsequent term, permit the judgment 
tol)e set aside, and the declaration to be restored to its original form, 
and the cause to proceed as a joint action against both. Newton t. 
Weaver jr Burdicky li. 685. 

6. See Amendment, 31,32. Bell v. Davis, iii. 4. 

7. See Evidence, 417, 418, 419, 420. Patriotic Bank v. Coot, iii. 169. 

8. See Deposition, 53. PaniU v. Eliason, iii. 358. 

9. If one only of two joint defendants be taken, who pleads non assumpsity 

and issue be joinea thereon, and the defendant taken offers himself ready 
for trial at the trial term, the plaintiff has not a right to continue the 
cause until the other defendant be taken, but must amend his declaration 
by suffgesting or averring that the other is not yet taken, and upon such 
amendment, the defendant may havje leave to plead de novo. Bank of 
Cohmbia v. Hyatt et oL iv. 38. 

10. See Execution, 46. Exjparte Kennedy et al. iv. 463. 

11. The plaintiff, in a joint action aednst two defendants, may, of rijghi, at the 

tzial term, amend his declaration by suggesting the proceeding by two 

18' 
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nan ests against tiie defendant who has not been taken. BraMyn While 
Lead Co. v. Pierce^ iv. 581. 

12. In a joint action against two defendants, after judgment confessed by one 

<^ uie defendants, it is loo late for him to move to set aside the judgment 
because the cajptcu was not renewed and regularly returned non est at 
every term until the trial term. The practice in such cases is unsettled. 
Mc Candless y. McCord, iv. 533. 

13. See Evidence, 502. United States ▼. Davidson^ it. 676. 

14. See Execution, 48. Devlin t. GUtibi jr Cby2e, vr, 626. 

15. If two be iointly indicted for robbery, and if one be acauitted and one . 

convicted, the latter may have a new trial without the omer, who may be 
examined as a witness upon the new trial United States v. Campbell jr 
Turner, iv. 668. 

16. If three are charged with obtaining money by false pretences, and one 

only receive the money, the others are not guilty under the statute which 
punishes those only who obtain the fruit oi the fraud. Harriet Jones $* 
LeUp Clarke v. United States, v. 647. 

1 7. If three be jointly indicted for obtaining a check by &]se pretences, and it 

• happen tbiat the check is delivered to one <^ the three in the absence of 
the other two who afterward participate in the proceeds of the check, 
they are all equally guilty. Ibid. 

18. See Covenant, 7. Kurtz v. Beeker, v. 671. 

JOINT THEFT. 

See Indictment, 57. United States v. Holland, iiL 254. 

JUDGMENT. 

1. The defendant cannot set off a joint judgment recovered by himself and 

wife, (for slander of the wife,) against the pUantiff. Sutton y. MandevUle, 
i.2. 

2. It is no cause for arresting the jud^ent, that the jury fi)und the damages 

in pounds, when the &mages m the declaration, are laid in doUarB. 
Butts V. Shreve etaLi. 40. 

3. It is no cause for am8tin|f the judgment, tiiat the debt is reduced by off- 

sets below the original jurisdiction of the Court McKnight v. Ransay, 
i.40. 

4. Jud^ent will not be rendered on motion of one surety against another, 

unless the insolvency of the principal be ftdly proved. While v. Perrin, 
i. 50. 

5. Hie want of the name of a prosecutor at the foot of an indictment for 

misdemeanor, is no ^und for arresting liie judgment UnitecT States v. 
Jamesson, i. 62 ; United States v. Singleton, i. 287. 

6. Judgment entered by mistake of the clerk, may be set adde at the next 

term, and the execution quashed. United Slates v. McKnight, i. 84. 

7. A record of a former judgment between the same parties, upon the same 

cause of action, may be given in evidence upon non assumpsit, Bidg- 
way V. Ghequier, i. 87. 

8. Yaiiance between the capias and the declaration, cannot be pleaded to set 

aside an office-judgment Hartshome v. Ingle, i. 91. 

9. Judgment for sterling money. Irish sterling. Bond v. Grace, 1 96. 

10. JNU debet is not a proper plea, here, to an action of debt upon a judgment 

of a State court. Badable Y.WiImm, i. 1S4. 

w 11. The Court will permit a defendant to confess judgment for the whole 

amount of dainages hud in the writ, although no declaration be filed. 

McNeilY. Cannon^i. 127. 

12. If the clerk iieg^ect to strike oat a judgment, as ordered by the Court, it 
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may be mut at the next tenn by order of the Court, on affidavit of the 
&ct8. Ex parte Smith, i. 127. 
18. On a motion to set aside an office-judgment on an injunction bond, the 
Court will not suffer a defendant to plead that the oblisee was dead at 
the time of the execution of the bond. Porter ▼. Marst^er, i. 129. 

14. Indebitatus auumpsit lies upon the judgment of a justice of the peace. 

Green v. Fry, i. 137. 

15. If execution issue before the end of the tenn in which the judgment was 

rendered, it may, on motion, be quashed, and the judgment rescinded. 
Skarplesa v. RMnsoriy i. 147. 

16. Upon a joint indictment the judgment must be several. United States v. 

Ismenard, i. 150. 

17. A defendant arrested to appear at next term, cannot c<Hne in and confess 

judgment at this term, me writ being returnable at next term. A^bew 
V. iSmith, i. 159^; Haden v. Perry, i. 285. 

18. Upon a judgment, on motion, upon a replevin bond for rent, the plaintiff 

IS entitled to the costs of the motion. Cdoke v. Myers, i. 166. 

19. After conviction of assault and battery, the Court will permit the defend- 

ant to give security to abide the judgment United States v. Greemoood^ 
i. 186. 

20. Judgment, in replevin, for double rent Alexander v. Harris, i. 243. 

21. In an action upon a bond conditioned to pay money by instalments, if the 
^ verdict be rendered before all the instalments are payable, the jury must 

find how much is due upon each instalment, and when payable ; as well 
those to become payable, as those already payable. Davidson v. Broumf 
i. 250. 

22. An administrator, in Alexandria county, has a right, at law, to give a pre- 

ference to a creditor by confessing a judgment; and a court of equity 
will not inteifere by injunction. Wilson v. Wilson, L 355. 

23. When the writ of inquiry is set aside bv the defendant, the plaintiff may 

have the cause continued at the derendanf s costs. Mc'Odioch v. i>e- 
5iiltff, i. 285. 

24. If the jury find for the plaintiff upon the issue o{ plene adminixtravit, he 

shall have judgment ae bonis testatoris for his whole debt Fairfax v. 
Fairfax, I 292. 

25. When a statute merely alters the punishment of a common-law offence, the 

statutory punishment may be inflicted, although the indictment should 
not conclude contra formam statuti. United iSfates v. Norris i. 411; 
United States v. Dixson, i. 414 ; United States v. King, i. 444. 

36. A promise by an administrator to pay, in consideration of assets will support 
a judgment de bonis intestatoris. Faxon v. Dyson's Administrator, L 441. 

27. In an action upon an auctioneer's bond, for not paving over to A. B. money 
received for sales at auction, a rejoinder that it had not been establiqhea 
bv judgment, that money was due to them by the auctioneer, is an issua- 
ble plea to set aside an office judgment Mayor and Commonalty of 
Alexandria v. Moore, i. 440. 

88. Upon a conviction of manslaughter at common law, the Court will give 
judffment of fine and imprisonment, under the Act of Congress of April 
30th, 1790. United States v. McLaughlin, i. 444. 

29. Upon counts, in the same declaration, chax^uff the defendants, as execu- 

tors, upon the promise of their testator ; ana upon their own promise as 
executors, in coq^deration of assets, the judgment, upon each count will 
be de bonis testatoris, Dixon v. Ramsay, L 472. 

30. In an action against an indorser of a promissory note, a record of a jud^ 

ment on the same note between other parties, cannot be given in evi- 
dence, unless the note itself be produced, and the defendant's indorsement 
proved. Wel^ v. LindOf L 497. 
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31. The only judgment whicli the Court can give in a ease of bastardy, under 

the Maryland Act of 1781, c. IS, is that the defendant give security to 
indemnify the county. United States t. CoUinSy L 592. 

32. In Virffinia, a judgment by confession is equal to a release of errors ; and 

the Court will not grant a writ of error coram vobis^ upon a suggestion df 
the death of the plaintiff, when the justice of the case does not seem to 
require it ; nor will they qutth a Ji. fa. issued in favor of the plaintiff's 
administrator, upon suggestion of the death of the administrator afber the 
award of execution. CaJdett v. Cooke^ ii. 9. 

33. Nil debet is not a good plea to an action of debt upon a judgment of a court 

of one of the States ; but the defendant may, by leave of the Court, witii- 
draw it and plead nul tiel record, upon payment of the costs of the term, 
and a continuance of the cause if tne plamtiff should diesire it Short v. 
Wilkinson, iu 22. 

34. See Execution, 14. Fitzhugh v. Blake, ii. 37. 

35. The defendant, upon non assumpsit, may give in evidence a fonner reco- 

very of judgment against him upon an attachment in a court in Virginia, 
and such former judgment is a good bar to the action here. Stone v. 
Stone, ii. 119. 

36. Judgment on motion and notice cannot be obtained updh a bond eiven to 

securo rent upon an attachment on a suggestion that the tenant is about 
to remove. Simpson v. Legg, ii. 133. 
87. TfaMB right of the United States to summary judgment under the Act of Con- 
ffress of March 3d, 1797, c. 74, § 3, does not extend to suits brought by 
3ie United States as indorsees of prcnmissory notes. United States v. 
BlacJdock, ii. 166. , . 

38. A judgment against the principal debtor in a foreign attachment in Penn- 

sylvania is not evidence in the District of Columbia, of a debt due by him 
to the plaintiff. Ricketts et al. v. Henderson, ii. 157. 

39. The Act of Limitations of Virginia, of the 19th December, 1792, is no bar 

to a judgment, if execution has been issued and returned within ten 
years after the date of the judgment. Irwin v. Henderson^ ii. 167. 

40. See Dkmubbkr, 13. Ibid, 

41. The Court, at a subsequent term, will set aside a judgment irreffulariy ob- 

tained, and quash the execution issued thereon. A judgment oy de&idt 
for want of a plea, before the expiration of the rule to plead, is irregular, 
and may be set aside, on motion, at a subsequent tenn. Union Bank v. 
CriUenden, iL 238. 

42. The Maryland Act of 1763, c. 23, § 4, does not dispense with the rule to 

Slead, althouffh the declaration be sent and served with die writ twenty 
ays before the appearance term. lUd, 

43. There can be no judgment, in Washington county, D. C, against an exe- 

cutor or administrator for a debt of the testator or intestate, until the 
Court shall have ascertained the assets and assessed the sum for which 
the judgment shall.be rendered against the executor or administrator, de 
bonis proprOs, Bank of Washington v. Pelts^s Administrator, ii. 241. 

44. A judgment of the Circuit Court, D. C, cannot be superseded without two 

sureties. Mandeville v. Love, ii. 249. 

45. See Demurrer, 19. Bank of the United States v. Smith, u. 319. 

46. See Bills akd Notes, 116. Ibid, 

47. See Books, 3. Maye v. Carberv, ii. 336. 

48. Id. Bank of the United States v. Kurtz, ii. 342. « 

49. A judgment upon a special verdict, or upon a verdict subject to the opi- 

nion of the Court upon a case stated, does not relate bacx to die date of 
the verdict, so as to overreach an intermediate verdict against the same 
defendant in another cause. Bank of the Metroffblis v. Walker, iL 361. 
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50. Upon modon of the special bail, at the retara of the icirefadas, the Court 
will set aside the original Judgment against the principal, for irregularily, 
and will auash the scire facias against the bail. AuH v. Elliot, ii. 872. 

ftl. A superseaeas-judgment must recite the original judgment correctly. 
Holmes v. Bussardj ii. 401 ; McSherry y. Queen, ii. 406. 

52. See Costs, 40. Blagrove y. Ringgold, ii. 407. 

53. A judgment for the defendant in replevin without a declaration, is irregu- 

lar, and will, on motion, be set aside, even at a subsequent term. Ring- 
gM Y. EUiot, ii. 462. 

54. See Insolvent, 43. Walter Newton's case, ii. 467. 

55. Jd. 44. Farmers Bank v. Robbins, ii. 471. 

56. The United States are entitled to judgment at the return tenn, upon reYO- 

nue-bonds, although by the general rule and practice of the Court, the 
day after the last day of the term is the appearance day to all writs 
returnable to that term ; and the Court wUl, upon motion, rule the mar- 
shal to return the writ on some day during the term. United States y. 
May et al. ii. 507. 

57. If the issue of ^* never executor" be found against the defendant the judg- 

ment will be de bonis testatoris si, jrc, et si non, de bonis propriis. Peter$ 
Y. Breckenridge, ii. 518. 

58. A justice of the peace may render judgment by de&ult against a woman 

who does not appear at the time and place named in the warrant. 
Quare. Oneil y. Hogan, ii. 524. 

59. See Attachment, 59, 60, 61. Jones y. Kemper, ii. 535. 

60. The judgments which are made void by tne Virginia statute against 

gaming, are judgments voluntarily confessed by way of security for a 
gaming debt ; not judgments rendered in invitum, Welford v. Gilliam, 
u. 566. 

61. See Insolvent, 50. Otoen v. Glover, ii. 578. 

62. See Equity, 35. Farmers and Mechanic's Bank y. Mehin, ii. 614. 

63. See Insolvent, 52. Keirl v. Mclntlre, ii. 6 70. 

64. See Attachment, 74. Romans v. Coonibe, ii. 681. 

65. See Garnishee, 1. Ibid, 

66. Jd. 2. Baker et al. v. Glover, ii. 682. 

67. See Joint Defendants, 5. Newton v. Weaver, ii. 685. 

68. See Warrant. Boothe v. Corporation of Georgetown, ii. 356. 

69. See Estoppel, 8. Allen v. magruder, iii. 6. 

70. See Equity, 42, 48. Kidwdl v. Masterson, iii. 52. 

71. See Execution, 83. Veitch y. Farmers Bank, iii. 81. 

72. See Bills and Notes, 171. King v. Thompson, iii. 146. 

73. See Bail, 73. McDaniel y. Riggs, iii. 167. 

74. See Damages, 14, 15. Wood y. May, iii. 179. 

75. See Amendment, 34. Bank of the United States y. McKenney, iii. 178. 

76. A judgment by default, and wnt of inquiry, in the county of Washington 

may be set aside at the next term, upon affidavit of merits, payjnent of 
costs, and pleading to issue on the merits instanter and offering ready for 
trial. ReiHng v. BoHer, iii. 212. 

77. A judgment acainst the bank in a suit upon the teller^s bond, is not a bar 

to an action for money had and received by him for the use of the bank. 
Bank of the United Slates v. Johnson, iii. 228. 

78. See Bills and Notes, 174. Garey v. Union Bank, iii. 233. 

79. The justice of the peace had rendered judgment in favor of ** Bawlings 8c 

Son." The Court, upon appeal, reversed the judgment because ^e 
party plaintiff was not namea in the proceedings, l&ea v. Rowlings, iii. 
256. 

80. If there be a general verdict for. the plaintiff, and one of the counts be 
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bad, the judgment must be arrested ; but if there be one good count, a 
venire faciai de novo may be awarded. Mandeville v. Cookenderfer^ iii. 
257. 

81. See Ahsmdment, 36. Browne. GiUes^ iii. 863. 

82. See Damages 17. Mason y. Muncaster, iii. 403. 

83. See Evidence, 411. Hade-y. Brolherton, iii. 594. 

84. See Agent, 18. Bank of Washington v. Bank of (he United SiateSj iv. 86. 

85. In a criminal case, if the defendant has forfeited his recognizance, the 

Court will not hear a motion in arrest of judgment until the defendant 
appear in proper person. United States v. Askins^ iy. 98. 

86. A transcript of the judpnent and proceedings of a justice of the peace in 

Pennsylvania, entered of record in a County Court, is not a judgment of 
that court Allen t. ArgueUeSj iv. 1 70. 

87. The want of the name of a prosecutor written on the indictment, is not a 

good ground to arrest the judgment United States v. Turley, iv. 384. 

88. See Administration, 37. BeUinger ▼. Ridgtoay, iv. 340. 

•>/89. The confession of judgment, in order to operate as a supersedeas, must be 
made in the very words of the statute of Marj'land, 1791, c. 67. And an 
execution issued upon a judsment confessed m any other form, by wa^ of 
supersedeas, is null and void ; and the justice who issued the execution, 
the constable who served it, and the party who ordered it, were trespass- 
ers, and liable to the party injured thereby, for his damages. Plant t. 
Iloltzmah, iv. 441. 

90. See Execution, 46. Ex parte Kennedy et aL iv. 462. 

91. It is no good ground of arrest of judgment in a criminal case, that the 

marshal did not summon forty-eight jurors, and that the clerk did not 
draw twenty-three grand jurors by ballot, according to the Maryland Act 
of 1 797, c. 87, which was only applicable to the County Courts ; nor that 
one of the petit-jurors had been summoned, and had served on the jury 
of the preceaing term. United States v. Peaeo et at, iv. 601. 

92. See Execution, 48. Devlin v. Gitbs ^ Coyley iv. 626. 

93. The cause of action to recover back money paid upon a judgment reversed 

for error, arises upon the reversal, although the appellate court at the 
time of the reversal, order a venire facias de novo to be issued by the 
inferior court, and tlM cause be still tiiere depending ; and the limitation 
of the statute begins to run from the time of such reversal. Bank of 
Washington v. Neale, iv. 627. 

94. See Execution, 49. Chesapeake and Ohio Canal Co. v. Barcroft^ It. 

659. 

95. A judgment binds lands subsequently acquired. Rachel Jackson v. Bank 

of the Uniied States et aL y. 1. 

96. If the judgment be revived between the original parties, it is not necessary 

to iasae a scire facias against the terre-tenants who purchased more than 
a year after the judgment and before its revival ; nor is it necessary dur- 
ing the life time of the original defendant to issue any scire facias to his 
vendees who purchased after the judgment; nor to bring in all the terre- 
tenants ; nor is it material that the debtor was solvent for a long time 
after the ludgment ; for purchasers are bound to take notice of judgments 
on record. Ibid, 

97. It is no objection that the judgment is of twelve years standing, if it has 

been revived within the twelve years, and twelve years have not elapsed 
since the revivaL Ibid. 

98. It seems, that a purchaser of lands bound by a judgment against the ven- 

dor, may move to quash the execution upon its return ; or may have an 
atMlita querela. Ibid. 

99. See Assaujlt and Battery, 22. United States v. Herbert^ v. 87. 
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100. See Amendment, 45. United SUAei ▼. Feanon^ t. 96. 

101. After a sentence of imprisonment has been in part executed, the Court 

-will not rescind it and grant a new trial, although moved for at the same 
term ; it being doubtful whether the Court has a power to do so. United 
States V. James Hastings^ y, 115. 

102. A judgment of a justice of the peace, being in part for a matter not within 

his jurisdiction, is void in toto, Foy v. Talhurt, v. 124. 

103. If, aflter iudgment, an entry be made in the clerk's docket, intimating that 

the ju<igment is for the use of a third person, the Court will not interpose 
to order it to be stricken out, after the term in which tiie judgment was 
rendered. Bradley v. EHotj v. 298. 

104. See Execution, 51. Botoen v. Howard^ v. 808. 

105. If the verdict be general, and one of the counts be bad, the judgment must 

be arrested ; and the Court will not, after the verdict has been recorded, 
order it to be amended hy applying it to the eood count only, unless the 
evidence given was applicable to that count omy. Fenwick v. Grimes^ v. 
439. 

106. A judgment by default at the impaiiance tenn at Washington^is regular, 

the nde to plead having expired the preceding vacation. Linikicum v. 
Remington^ v. 546. 

107. See Equitt, 187. Roach v. HulingSj v. 637. 

108. The judgment for the defendant in replevin, will, in all cases, be finr a re- 

turn. Hemstead v. Colbum, v. 655. 

JURISDICTION. 

1. The jurikiiction of the United States over the District of Columbia, vested 

in them on the first Monday of December, 1800. United States v. Ham- 
mond, 1. 15. 

2. This Court has jurisdiction in trespass, although the damages are less than 

twenty dollars. Goddard v. Dams, i. 83. 

3. This Court has not jurisdiction of an attachment for a less sum than twenty 

dollars, in Alexandria. Rutter v. Merchanty i. 36. 

4. This Court has jurisdiction, although the debt be reduced, by off-sets, to 

less than twenty dollars. McKnight v. Ramsay, i. 40. 

5. A nlea to the jurisdiction is a good plea in bar after an office-judgment 

Smith V. Mculeod, i. 43. 

6. This Court has jurisdiction of prosecutions for gaming under the law of 

Vir^nia ; although that law directs the prosecution to be had before a 
justice of the peace. United States v. Hetnegan, L 50. 

7. An ofi^nce against the commonwealth of Virginia, committed in Alexan- 

dria before the first Monday of December, 1800, may be prosecuted in 
this Court as an offence against the United States. Rfid. 

8. An inhabitant of Alexandria county may be arrested in Washixigton county 

without a previous return of non est in Alexandria county. Thompson v. 
Lacy, i. 79. 

9. Two separate causes of action, amounting toother to more than twenty 

dollars, if joined in one declaration, will give this Court jurisdiction, 
although neither amounts to twenty dollars. Ridgtoay v. Rancost, i. 88. 

10. This Court has no jurisdiction to try a slave for Urceny, but will quash the 

indictment, and send him to a justice of the peace to be tried. By con- 
sent of parties, the Court will try the issue, whether slave, or not United 
States V. Negro Jack, i. 44 ; United States v. Louder, i. 103. 

11. If the verdict in assumpsit, be for less than twenty dollars, a nonsuit must 

be entered. Currey v. Fletcher, L 118. 

12. This Court has iurisdiction, in idexandria, to require the fiitber of a ba»( 

tard child, to give security for its support Ross v. EBngsion^ 1. 140. 
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18. If the veidict oe redaced bdlow twenty doUars, by aocoimts in bar, there 
most be judgment of non pros, Beale t. Fow, L 179 ; McLaughlin t. 

14. The majTor of Washington cannot exercise jurisdictioa in a case in which 
he is party. Barney t. Corporation of Washington^ L 248. 

16. In Alexandna, this Court has jarisdiction in an action of debt upon a pro- 
missory note for two hundred and fourteen dollars, although the amount 
due upon it should be reduced by payments indorsed upon it before suit 
brougnt, to eiffht dollars and ninety-four cents. Hayes ▼. BeU et al. i. 440. 

16. iHie Court in Alexandria has jurisdiction to discharge an apprentice for 

cruelty of the master, and to innd him out to another master. Cannon t. 
DaviSf L 457. 

17. In an action of debt upon a sealed note, if the yerdict be reduced below 

twenty dollars by payments proved at the trial, judgment must be as in 
cases of non pros. Smith t. Queen, L 488. 

18. If a mortal stroke be given in Alexandria, and the death happen in Mary- 

land, this Court has not jurisdiction of the offence, as a homicide, but has 
jurisdiction of the assault and batteiy. United States v. Bladen, i. 548. 

19. llie Court has jurisdiction to quash an inquisition taken under the charter 

of the Geoigetown and Alexandria Turnpike Company. Georgetown 
and Alexandria Turnpike Co, v. Cuslis, L 585. 

20. This Court has jurisdiction in cases of bastardy under the MaryUnd Act of 

1781, c. 18, and may order the defendant to give security to indemnify 

the county. United States v. Collins, i. 592. 
SI. A justice of the peace only can make the order for the payment of thirty 

pounds a year, by the fi&ther of the bastard, under the Maryland Act of 

1796, c. 84. Ibid. 
22. See Insolvsnt, 21. Xhox v. Summers^ ii. 12. 

28. See Fsrribs, 1. Berry's case, ii. 18. 

24. Id. 2. Youngs case, iL 458. 

25. A creditor may give a credit upon his account, so as to give jurisdiction to 
^ a justice of the peace. Porter v. Rapine, iL 47. 

86. A person who staUs goods in Maryland, and brings them here, is guilty of 
larceny here. Un&d States v. Ilaukei/, ii. 65. 

27. See Bt-Law, 11. Joseph Dean's ccue, li. 125. 

88. Upon an attachment under the Virginia statute of December, 26, 1 702, § 6, 
the Court may, in its discretion, suffer tiie principal debtor to appear 
without bail, and without discharging the attached effects, at the first 
term after the return of the attacmnent, and to plead to llie jurisdiction. 
Locke v. Cannon, ii. 186. 

29. If the yerdict be below the jurisdiction of this Court, the jury is not entitied 

to ti&e fee of 1 2 shillings under the Maryland law. Skinner v. Mc Caffrey, 
ii. 198. 

80. A justice of the peace has no jurisdiction of an action against an adminis- 

trator. Ritchie V. Stone, ii. 258. 

81. No appeal lies from the judgment of a justice of the peace, imponn^ a fine 

for profane swearing, in his presence. Howard v. United States, ii. 259. 

82. The Court has authonty to suspend an attorney of the Court from practice 

for a liniited time, or to expel him entirely ; and may, for that purpose, 

inquire in a summary manner, as to any charges of inalpractice alleged 

against him. Levi & Burros case, ii. 379. 
88. In cases of bastardy, the Court in Alexandria has no jurisdiction, unless 

upon comprint of the overseers of the poor of tiie county. United States 

v. David Dick,jun. ii. 409. 
^. If a warrant contain, on its face, a cause of arrest within the jurisdiction of 

tiie magistrate, and purport to have been issued within the local jurisdic- 
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tion of the magistrate, and is, in other respects, formal, the officer is 
bound to execute it ; and resistance is untawiul, although, in fact, the 
offence was not committed within the local jurisdiction of the magistrate. 
United States y. Tkompsoti, ii. 409. 

35. If a man steal goods in North Carolina, and bring them here, he is guilty 

of larceny here. United States v. Mason, ii. 410. 

36. A dead man cannot be the owner of goods. It is not sufficient to state 

them to be g6ods of one A. B., deceased. Ibid. 

37. This Court has no jurisdiction of assault and battery by a slave on a white 

man ; and will order him to be taken before a justice of the peacef to be 
dealt with accordins to law. United States t. Negro EUick, li. 412. 

38. A creditor has no right to give a false credit upon a note so as to reduce it to 

the jurisdiction of a justice of the peace. Cazenove v. Darrell et al u. 444 . 

39. All the orders and proceedings in a case under the insolvent act, must be by 

the judge to whom the application was made. John Connelly's case, ii. 4 1 5. 

40. A Justice of the peace, under the Act of Con^ss for extending the juris- 

diction of justices of the peace, has not jurisdiction of suits against admi- 
nistrators. Adams v. Kincaid, ii. 422. 

41. If a creditor gives a credit upon his account, so as to bring it within the 

jurisdiction of a justice of the peace, and if the debtor does not object to 
the credit before the justice, his assent to the credit will be presumed. 
Maddoz v. Stewart, ii. 523. 

42. No appeal lies from the judgment of a justice of the peace rendered upon 

the verdict of a jury. Ibid. 

43. A creditor cannot, without the consent of the debtor, relinquish part of his 

claim so as to bring it within the jurisdiction of a justice of the peace. 
Burton v. Vamurn, ii. 524. 

44. If an entire debt of $250 be settled by the debtor's giving his several notes 

for $50 each, payable at different times ; each note is within the jurisdic- 
tion of a justice of the peace ; and if all the notes have become payable, 
he may issue his five separate warrants, and render judgment in eacL case 
a^inst the debtor. Moore v. Hough, ii. 561. ^ 

45. This Court, as a Court of £quity, has no jurisdiction in the cause, unless 

some party, against whom an effectual decree can be made, be found 
within the district Vcuse v. Comegyss, iL 564. 

46. Officers of the United States holding public money as money of the United 

States, are only accountable to the United States, and are not liable at 
the suit of an individual, on account of bavins such public money in their 
hands. Qacere, where is the treasury of the United States ? Ibid. 

47. A justice of the peace has jurisdiction in a case of a small debt, and his 

judgment is not absolutely void ; and the officer who serves a ca. sa. upon 
that judgment is not a trespasser; although the plaintiff's proper remedy 
was upon the defendant's administration bond, the penalty of which was 
$500, and so beyond the jurisdiction of the justice. Mickum y. Paulf ii. 
568. 

48. See Attachmknt, 70. Dix v. NichoUs, ii. 581. 

49. See Executor, 15. NichoUs y. Hodge, ii. 582. 

50. See Attachment, 72. MUler v. Hooe et al. ii. 622. 

51. A debt of $50, upon which interest is due, cannot be recovered before a 

justice of the peace. Milbume v. Burton, ii. 639. 

52. See Habeas Corpus, 6. Eeardon's case, ii. 639. 

58. This Court has not jurisdiction of riot and assault and battery by slaves in 
Alexandria County, D. C. United States v. Negro Calvin et ai ii. 640. 

54. If the justice of the peace had not jurisdiction of the cause, his jnd^ent 
may be reversed upon appeal, although the cause was tried before him^by 
a jury. Cross r. JBlanJbrd, u. 677. 

VOL. VI. 19 
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55. See Descents. Tolmie v. Thompson, iii, 123. 

56. The Orphans' Court has no jurisdiction of a complaint against the execu- 

tors ofM. B., administratrix of R. B., by the ^* representatires of R. B." 
(not naming them,) to compel a distribution of the estate of R B., there 
being an administrator de bonis non of R B., who alone had authority to 
call on the executors of the ori^nal administrator of R B., for the assets 
remaining in their hands. Smith t. Billing, iii. 855. 

57. See False Pretences, 2, 8, 20, 81, 82. United States y. Watkins, iii. 441. 

58. An indictment for bigamy must be tried in the county in which the second 

marriage was had. United States v. Jemegan, iv. 1. 

59. See Detinue, 2, 8. Maynadier y. Duff, iv. 4. 

60. See Certiorari, 8. Kennedy v. Gorman, iv. 847. 

61. See Appeal, 27, 28. Corporation of Washington t. Eaton, iv. 852. 

62. The Circuit Court of the District of Columbia, has power to hold special 

sessions for the trial of criminal causes ; and has jurisdiction at a special 
session, to try offences committed between the time of ordering and the 
time of holding such session ; and its jurisdiction is not limited to such 
causes of federal jurisdiction as may be tried in a Circuit Court of the 
United States sitting in a State. United States y. Christiana Williams, ir. 
872. 
68. See By-Law, 36-40. Ex parte Julia Reed, iv. 582. 

64. This Court does not derive any part of its jurisdiction from the laws of 

Maryland which give jurisdiction to their courts. The jurisdiction is 
given to this Court by Act of Congress. United States v. Tarlton, iv. 682. 

65. See By-Law, 48. Hall v. Corporation of Washington, iv. 722. 

66. See Equity, 132. White v. aarke, v. 102. 

67. See Administration, 43. Foy v. Talburt, v. 124. 

68. The Circuit Court of the District of Columbia has authority to issue a 

mandamus to an officer of the United States, commanding him to perform 
a ministerial duty required by an Act of Congress, in which the right of 
an individual is concerned, if that right be clear, and he had no other 
legal specific remedy. United States, at the relation of Stokes et oL v. 
Amos Kendall, v. 168. 

69. A justice of the peace may have jurisdiction incidentally, of a matter of 

which he woula not if it were the principal cause of action ; therefore he 
may have Jurisdiction in an action of debt upon a bond in the penalty of 
$50, conditioned that if a certain bay mare should be proved not to be 
the propertY of J. B., the bond should be in full force, otherwise void ; 
and thus collaterally tnr the title to the mare. Moore t. Waters, t. 288. 

70. See Chancellor of Maryland, l. Bank of the United States v. Van 

Ness, Y. 294. 

71. See Administration, 44, 45. Atkinson ▼. JRohbins, v. 812. 

72. The justices of the peace have jurisdiction, in cases of smaU debts against 

women. Negro Harriet Johnson v. Corporation of Washington, v. 484. 

73. See Attachment, 101. Hard v. Stone, v. 508. 

74. See Certiorari, 7. Homans v. Moore, v. 505. 

75. A jusdce of the peace has jurisdiction against executors and adndnistraton 

under the Act of Congress of March 1, 1828. Ennis y. Holmead, y. 509. 

76. See Guardian, 26, 27, 28. United States, use of Gody y. Bender, y. 620. 

77. See Appeal, 80. Newton y. Carherry, y. 626. 

JURY. 

1. The Court will not, in a criminal case, permit counsel to argue a point of 

law to the jury, which has been decided bj the Court in a [H^vious cause. 
Commonwealth v. Zimmerman, i. 47 ; United States y. Cottom, L 55. 

2. When a jury returns into court, to re-examine a witness, neither par^ will 
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her permitted to ask any question of tbe witness, nor to make any motion 
to tne court in the presence of the jury. Ibid, 

3. Peremptory challenge is allowed only in capital cases, in Alexandria. 

United States v. Carrigo^ i. 49. 

4. When the penalty is fixed by law, the fine is not to be assessed by the jury. 

United States v. Heinegan, i. 50. 

5. The Court is not bound, at the request of either party, to instruct the jury, 

afler they have retired, unless the jury themselves request instructions. 
Forrest v. Hanson, i. 63. 

6. Clerks in the public ofHces will not be compelled to serve as jurors. 

General Rule, i. 130 ; General Rule, i. 147. 

7. A juror in Washington County, D. C, cannot be permitted to affirm 

instead of making the usual oath, unless he be one of those people who 

bold it unlawful to take an oath on any occasion. Wilson Bryan's case^ i. 

51 ; Samuel Mclntire's case, i. 157. 
& A juror may be sworn with uplifled hand, instead of touching the evangels. 

Ihid. 
9. Jurors, escaping from their room, may be fined for their contempt. Offutt 

V. Parrolty i. 154. 

10. Upon an indictment at common law for a riot in Alexandria county^ the 

term of imprisonment is not to be assessed by the jury. United States v. 
McFarlane et al. i. 163. 

11. After the jury ^las returned into court to give their verdict, the Court will 

not permit a witness to be examined, who has come into court since the 



jury retired. Riley v. Cooper, \. 166. 
L Upon a conviction for disturbing a religious cona;regation in Alexandria, 
the punishment is fine and miprisonment, to be assessed by the jury. 



United States v. Avhrey, i. 185. 

13. An alien cannot be a petit juror. United States v. Jofinston, i. 237. 

14. The qualifications of jurors in Alexandria county, are the same as in the 

countv courts of Virginia. Young v. Marine Ins, Co, i. 238. 

15. Affidavits by jurymen will not be received to show miscalculation or mis- 

take, or- misconduct of the jurors, in giving their verdict. Ladd v. Wil- 
son, i. 305. 

16. In all cases of felony, in Alexandria county, the prisoner is entitled to a 

peremptory challenge. United States y. Brouming, i. 330. 

17. Tne Court will not aS^ a juror before he is sworn, whether he has formed 

and delivered an opinion in the case, but will leave the party to his 
challenge for favor. United States y. Johnson, \.Z1\. 

18. Upon an indictment for burglary, the jury may find the prisoner guilty of 

larceny only. United Stales y. Dixon, \. ^\^. 

19. In an action against an insurance company, a nephew of a stockholder is 

not a competent juror. Young v. Marine Ins. Co. i. 452. 

20. It is not a principal cause of challenge, that the juror has had conversa- 

tions with some of the parties ; but it is evidence for the consideration of 

the triers upon a challenge for favor. Ibid. 
SU. The Court will not permit the jurors to be polled, unless some reason be 

assigned therefor. Dunlop v. Munroe, i. 536. 
32. Peremptory challenge is not allowed in cases of larceny in Washington 

county. United States v. McPherson, i. 517. 

23. The Court will not instruct the jury upon a point not material to the issue. 

Harper v. Smith, i. 495. • 

24. Citizens of Alexandria are not competent jurors in a^n action of debt for 

the penalty of a by-law of the corporation ; but are competent witnesses. 
Common Council of Alexandria v. Brockett, i. 505. 

25. The two jurors first sworn in a cause, are the proper triers of a challenge 

for fiivor. Joice v. Alexander, i. 528. 



280 GENERAL INDEX. 

JURY, (continued,) 

26. The Court will not pennit coansel to argue to the triers upon a challenge 

for fkyor. Ibid. 

27. The challenged juror cannot be examined as a witness to the triers. Ibid, 

28. Information, given by one juror to the others, after they have retired, is 

not sufficient ground for a new trial, if the verdict has done substantial 
justice between the parties. Cherry v. Sweeney i. 630. 

29. l^he Court will not willingly hear affidavits of jurors as to their proceed- 

ings in the jury-room. Ibid. 

30. Misbehavior of jurors is not a ground for new trial, if it has not affected 

their verdict Henry v. Picketts, i. 545. 

31. If a juror in a civil cause be suddenly taken ill, the jury may be dis- 

charged, and the trial postponed till the next tenn. Young v. Marine 
Ins. Co, i. 566. 

32. Alienage is not a cause of challenge of a juror. A challenge for favor is 

to be tried by the two first jurors sworn in the cause. Mima Queen v. 
Hepburn J ii. 8. 

38. If the jury give only one cent damages, believing that it would carry costs 

when it would not, they will not l^ permitted, after the verdict is taken 
and they have been discharged from the cause, to go out again to alter it 
Snowden v. McGuire^ ii. 6. 

34. Under the Maryland Act of 1798, ch. 1, c. 8, § 15, the court, and not ihe 

ury, is to ascertain whether the defendants paid away all the assets 
before notice of the plaintiflTs claim. Ilellen v. Beatiy, ii. 29. 

35. Peremptory challenge is allowed upon an indictment for manslaughter in 

Alexandria, D. C. United States v. Craig, ii. 86. 
86. A grand juror may l>e required to testify as to the evidence given before 

the grand jury. United States v. Porter, ii. 60. 
37. Grand jurors may testify as to the confessions made by the prisoner before 

them upon oath when under examination as a witness against another 

person. United States v. Negro Charles, ii. 76. 
38.' The Court will not receive evidence of the declarations of jurors that they 

assessed the damages by taking the average of the sums put down by 

each juror respectively. Holmead v. Corcoran, ii. 119. 

39. If the jury take out the coroner's inauest and depositions, and find the 

Prisoner guilty of murder, a new trial will be granted. United States v. 
lichael Clarke, ii. \ 52. 

40. If the verdict be below the jurisdiction of the Court, the jury is not enti- 

tled to the fee of twelve shillings. Skinner v. McCaffrey, ii. 193. 

41. A juror who has a cause at issue which he expects will be tried at the 

same term, will be discharged ; and if not discharged may be challenged. 
Darius' Clagett's case, ii. 247. 

42. See Freedom, 42. Matilda v. Mason, ii. 848. 

43. After the jury is sworn in a capital case, and the cause has been opened, 

the Court cannot, without the prisoner's consent, discharge a juror at his 
own request. United States v. Negro Randall, ii. 413. 

44. The Court, having doubts concerning their jurisdiction, in appeal from a 

justice of the peace in a cause tried before him by a jury, requested the 
gentlemen of the bar, if so disposed, to aivue the question ; and, for that 
purpose, continued all the cases of appeal, over twenty dollars value, to 
the next term. Sherburne v. Semmes, li. 446. 

45. A foreigner in Vir^nnia is entitled to a jury de medietate lingua. United 

Slates y. Camot, li. 469. 

46. The Court will not instruct the yury upon a question of art depending 

upon nautical skill. Howland v. Marine Ins, Co, iL 474. 
4 7. The question of negligence of a master of a vessel in conducting the voy- 
age, is to be left to the juiy under aU the circumstances of the case as 
they appear in evidence. Ilnd, 
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4& It 18 a good cause of clialleiige, in a capital case, that the juror is a Quaker, 
and has conscientious scraples of taking away human life for any offence. 
United States y. Betsey Ware, ii. 477. 

49. An appeal does not lie to thb Ck>urt from the judgment of a justice of the 

peace, in a cause which has been tried before him by a jnry. Davidson 
v.5wrr,ii. 615. 

50. See Account, 1. United States ▼. Rose, ii. 567. 

51. The question which may be asked of a juror when called up to be sworn 

is, ^ have you formed any opinion as to the guilt of the prisoner ? " 
United States v. Devaughny iii. 84. 

52. If a juror after having been summoned, Toluntarily forms and delivers an 

opinion as to the guilt or innocence of the prisoner, with a view to dis- 
qualify himself to serve on the jury at the trial, it is a contempt of Court, 
inasmuch as it tends to the obsUruction of justice. Ibid. 

53. See Appeal, 14. Denny ▼. Qti6en,iii.217. 

54. Id. 15. Smith v. Chase^ lii. S48. 

55. See Challenge, 25. United States y. WaUdns, iii. 441. 

56. See False Pretences, 10, 18, 21, 24, 25. Ihid, 

57. See Jurors, 1. Chesapeake and Ohio Canal Co, y. Binney^ iv. 68. 

58. The Court refused to grant a new trial, moved for on the ground tlu^ one 

of the jurors was brother-in-law of the plaintiff. Orme v. Pratt^ iv. 124. 

59. See Challenge 29. United States y. Summersj iv. 334. 

60. See Evidence, 488. UniUd States ▼. Woods, iv. 484. 

61. See Corporation of Georgetown, 2. Wright v. Corporation of 

Georgetown, iv. 584. 

62. See Judgment, 91. United States v. Peaco, iv. 601. 

63. See Chesapeake and Ohio Canal Company, 10. Chesapeake and 

Ohio Canal Co, v. Union Bank, iv. 75. 

64. See Evidence, 29. United States v. Woods, iv. 484. 

65. A foreigner is not entitled to a juiy de medietate, in Washington county. 

District of Columbia. United States v. McMahon, iv. 573. 

66. See Baltimore and Ohio Railroad Company, 1 — 5. Baltimore and 

Ohio Bailroad Co, v. Van Ness, iv. 595. 

67. Upon an indictment for a riot, it is necessary to prove an agreement or 

proposal to do the unlawM act before it was done, or at the time of 
doing it ; but from the doing of the act, accompanied by declarations of 
an intent to do it, the jury may infer a previous intent and agreement to 
do it, and mutually to assist each other m doing it, and in the absence of 
all contradictory evidence, they ought so to infer. United States v. Stock- 
well et a/.iv. 671. 

68. After an instruction has been given by the Court to the jury, at the 

request of either party, and argued by counsel on both sides, the Court 
win not permit uie counsel to ai^e the same question of law to the 
jury, in contradiction to the opinion of the Court. Ibid, 

69. 'Ae right of the jury in a criminal case, to decide the law, as well as the 

fact, results only from their power to find a general verdict ^ Ibid, 

70. The question, whether one fact can be inferred from another, is a question 

of law, and to be decided by the Court ; and if in law the inference can 
be drawn, it ought to be drawn if there be no contradictory evidence. 
Ibid. 

71. Upon an indictment for a riot, the juiy may infer the intent from the acts 

Gone, and ought so to infer in the absence of all contradictoiy evidence. 
United States v. Fentoick et ah iv. 675. 

72. When either party, in a criminal prosecution, has asked an instruction to 

the jury upon a question of law, and the other TMuty^ has proceeded to 
axgue the point bmre the Conrt, and the Court has given an instruction 

19* 
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upon that question, the counsel has no right to argue the same question 
of law before the jury; but if either party does not join in the argument 
to the Court, but insists upon arguing it to the jury, the Court wiH order 
him to proceed with his argument ; and will, after the argument is closed, 
give or refuse the instruction prayed, or give such other instruction as the 
Court shall think proper. Jbtd. 

73. Arson is not a capital offence in the District of Columbia. The defendant, 

therefore, in the county of Washington, is not entitled to a peremptory 
challenge. United States v. Henry H, White^ v. 78. 

74. It is improper to ^ve any instruction to the jury (after they have retired) 

upon any question not asked by the jury. United States v. Richard A 
White, v,\l%. 

75. A new trial will not be granted because the jury, by mistake, took out with 

them the plaintiff's account, if it be withdrawn from them in a few min- 
utes afterward by order of the Court. Simms v. Templeman, v. 1 63. 

76. The Court will not permit counsel to argue to the jury against an instruc- 

tion given by the Court in the cause, united States v. Charles Columbus^ 
v. 304. 
7 7. It is error in a judge to instruct the jury that the evidence is sufficient to 
convict the pnsoner. The sufficiency is to be decided by the jury. 
United States v. Fenmck, v. 662. 

78. See Evidence, 671, 672. Harriet Jones y. United States, v. 647. 

79. The jurors are not judges of the law, even in a criminal case. They have 

the power to give a general verdict upon the general issue, which includes 
the question of law as well as of fact ; but wnen, by pleading, or by spe- 
cial verdict, or demurrer to evidence, the law is separated from the fact, 
they have no right to decide the law; it must be decided by the jud^. 
The right and power of the jury, whatever they may be, are exactiy alike 
in civil and in criminal cases. The argument of counsel, on the law, 
should be addressed to the judge ; and when the question of law is judi- , 
cially presented to him, unmixed with the fact, either by demurrer to the 
evidence, a special verdict, or a motion for an instruction to the jury 
upon a hypothetical state of facts, it is not only the right, but the duty of 
the judge, to decide the question. The right of the judge to instruct the 
jury as to the law of the case, is not confined to the giving of such instruc- 
tions as may be asked. After the argument of counsel h^ been closed on 
both sides, he may, if he will, instruct the jury as to the law, upon the 
whole evidence, leaving the question of fact entirely to the jury. The 
process of attaint is obsolete in England, and never was in practice in 
this country. In practice, both in this country and in England, the coun- 
sel of the defendfants, in criminal cases, have been allowed to argue the 
law to the jury upon lie general issue. The jury have the power to take 
upon themselves the responsibility of judging for themselves of the mean- 
ing of the law ; and they may, if they- will, but not of right, find a verdict 
against law ; and such a verdict, if m favor of the defendant, will be as 
conclusive and effectual as if it were according to law. 
According to the general practice of the courts m this country, the defend- 
ant seems to have a right to be heard before the jury, upon his construc- 
tion of the law, if the court has not already, after hearing the argument 
of the defendant's counsel, instructed the luiy upon the law, in the same 
case ; and there are few, if any, courts of criminal jurisdiction, who will 
suffer counsel to appeal from die court to the jury upon a question of 
law which the court has decided against the defendant i^r he mis orally 
joined issue upon the question, and argued it before the Court If the 
defendant's counsel does not join in the argument to the Court, but in- 
sists upon arguing it to the jury, the Court will require him to proceed 
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with his argument to the jury, and will, after argnment, give or refuse 
such instruction as the Court shall think proper. It is the duty of the 
jury to follow the law as laid down by the Court SteUinius y. United 
States, V. 573. 

JUSTICE OF THE PEACE. 

1. A justice of the peace in the District of Columbia, is not an ofEcer, judicial 

or executive, of the government of the United States. Wise v. Withers^ 
i. 262. 

2. An authority which may be exercised by an individual magistrate, may be 

executed by many jointly. Ex parte Burford, i. 276. 

3. A justice of the peace cannot discharge a prisoner who has been committed 

K>r trial for felony; nor can he take money in lieu of bail ; but is not lia- 
ble, criminally, unless he acted with evil intent United States y. Faw, i. 
486. 

4. A justice of the peace is not liable in an action for false imprisonment 

upon an illegal warrant issued by him, unless issued maliciously. Neale 
V. Minijie, ii. 16. 

5. Upon an appeal from the judgment of a justice of the peace, the cause is 

to be tried de novo. Minijie v. Duckworth^ ii. 89. 

6. The word *' seal," in a justice's warrant, is a seal. United States v. Hedges, 

ii. 43. 

7. A justice of the peace has no jurisdiction of an action against an adminis- 

trator. Ritchie V. Stone^ ii. 258. 

8. See Appeal, 5. Howard v. United States^ ii. 259. 

9. This Court has no jurisdiction to quash 2^ fieri facias issued by the clerk of 

this Court by order of a justice of the peace ; nor to render judgment of 
condemnation of the rights and credits returned upon vx^ fieri jacias as 
levied upon by a constable, in the hands of a third person. Goulding 
V. Fenwick, ii. 350. 

10. The warrant, for violation of a by-law, should specify the by-law, and the 

manner of violating it Boothe v. Corporation of Georgetoum, ii. 356. 

11. No appeal, to this Court, lies from the judgment of a justice of the peace 

for violating a by-law of Georgetown. Ibid. 

12. A justice of the peace in Alexandria county, has no power to issue a capias 

ad respondendum^ or a warrant of arrest for a small debt, before judgment 
Minors case^ ii. 404. 

13. See Insolvent, 37. Frere v. Mudd, ii. 407. 

14. A signature, in black-lead pencil, of a warrant of a justice of the peace, is 

not a sufficient signature in law. United States v. Thompson, ii. 409. 

15. See Jurisdiction, 34. Ibid. 

16. Id. 38. Cazenove v. Darreii, ii. 444. 

17. A justice of the peace, under the act of Couj^ress for extending the juris- 

diction, &c., has not jurisdiction of suits against administrators. Adams 
v. Kincaid, ii. 422. 

18. See Jury, 44. Sherburne v. Semmes, ii. 446. 

19. Id. 49. Davidson v. Burr, ii. 515. 

20. See Jurisdiction, 41, 42. Maddox v. Stewart, ii. 523. 

21. Id. 43. Burton v. Vamum, ii. 524. 

22. Id. 44. Moore v. Hough, ii. 561. 

23. See Judgment, 58. Oneil v. Hogan, ii. 524. 

24. See Jurisdiction, 47. Mickum v. Paul, ii. 568. 

25. The authority of a justice of the peace in one of the States, may be proved 

by parol. Winter v. Simonton, ii. 585. 

26. See Jurisdiction, 51. MUbum v. Burton, ii. 639. 

27. See Habeas Corpus, 6. Reardon's case, ii. 639. 
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98. See Appeal, 11. Catanbe y. iVatm, ii. 676. 

89. Jd, 12. Cross t. Bian/ord, ii. 677. 

80. See By-Law, 21. Delany t. Corporation of WaskingUmj ii. 459. 

31. A warrant, issued hy a justice of the peace, for the penalty of a by-Uw, 
ought to state all the' circumstances, required by the oy-law, to constitute 
the offence ; but the Court will disregard all such defects as would be diB- 
regarded after verdict in an action of debt, or information upon a penal 
statute. McGunnigle v. Corporation of Washington, iL 460. 

82. This Court has no jurisdiction in assault and battery by a slave on a white 
man ; and will order him to be taken before a justice of the peace to be 
dealt with according to law. (See the clerk's minute-book, May 14, 
1823.) United States Y. Negro EUick/u. 4V2. 

$3. Queerer as to tenure of the office of justice of the peace. Davidson t. BwTf 
ii. 515. 

84. See Appeal, 13. Thornton v. Cotporation of Washington, iiL 319. 

85. Id, 14. Denny v. Queen, iii. 217. 

86. See Apprentice, 10. Charles v. Madock, iii. 280. 
37. See Judgment, 79. Bhea v. RawHngs, iii. 256. 

88. See Apprentice, 11. May v. Bayne, m. 335; Lynch v. Ashtan^ iii. 867. 

89. See Appeal, 15. Smith v. Oiase, iii. 348. 

40. See Evidence, 411. Hade v. Brotherton, iii. 594. 

41. See Detinue, 2, 3. Magnadier r. Duff, iv. 4. - 

42. See Appeal, 26. Chase v. Smith, iv. 90. 

48. See Judgment, 86. Allen v. Arguelles, iv. 170. 

44. See Contempt, 8. United States v. E^ale, iv. 813. 

45. See By-Law, 33, 34, 35. Ex parte Thomas WilUams, iv. 843. 

46. See Certiorari, 3. Kennedy v. Gorman, iv. 347. 

47. See Appeal, 27, 28. Corporation of Washington r. Eaton, iv. 352. 

48. See Certiorari, 4. Lenox v. Arguelles, iv. 477. 

49. See Attachment, 89. Doyle v. Itichards, iv. 527. 

50. See Corporation of Georgetown, 2. Wright v. Corporation of 

Georgetown, iv. 534. 

51. See Attachment, 95. Ex parte J. B. Gorman, iv. 572. 

52. See By-Law, 36 - 40. Ex parte Julia Reed, iv. 582. 
58. See Equity, 97. United States v. Cowinp, iv. 613. 

54. A slave charged with larceny is to be tned and punished by a justice of 

the peace. United States v. Simms, iv. 618. 

55. See Apprentice, 17. Gody v. Plant, iv. 670. 
66. Id, 16. Barrett v. McPherson, iv. 475. 

57. See False Imprisonment, 2. Ingram y. Butt, iv. 701. 

58. See By-Law, 41, 42, 43. Ilall v. Corporation of Washington, iv. 722. 

59. See Administration, 43. Foy v. Talburt, v. 124. 
60 See Jurisdiction, 69. Moore v. Waters, v. 283. 

61. See Arrest, 19. Johnson v. Daws, v. 283. 

62. See Execution, 51. Bowen v. Howard, v. 308. 

63. See Appeal, 29. Owner v. Corporation of Washington, v. 381. 

64. See Jurisdiction, 72. Negro Harriett Johnson v. Corporation of Wash- 

ington, V. 484. 

65. A iustice of the peace cannot issue an execution as on a supersedeas upon 

the mere indorsement on the original judgment, that it was superseoed. 
Amelia Thomas v. Owen Summers, y. 434. 

66. See Certiorari, 7. Homans v. Moore, v. 505. 

67. See Jurisdiction, 75. Ennis v. Halmead, v. 509. 

68. See Appeal, 31. Jeffers v. Forrest, v. 674. 

JUSTIFICATION. 

I. In an actbn upon the case for a libel, if the plaintiff aver tiiat the words 
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amount to a charge of forgery ; and if the words, under the circumstances 
stated in the declaration, are ca{>able of that construction, the defendant, 
if he would justify, must, in his plea, justify the words to that extent ; and 
show, in his plea, a clear case of foi^ry. Whether the words are, under 
the circumstances stated in the declaration, bapable of such a construc- 
tion, is a question of law to be decided by the Court Whether the de- 
fendant used them in that sense and intended thereby to charge the 
plaintiiT with forgery, is a question of fact arising upon the plea of not 
guilty, and exclusively to be decided by the jury, upon all the circum- 
stance in evidence before them. This question cannot arise upon the 
issue joined on the plea of justification ; because, by joining issue the ^ 
plaintiff has admitted the plea of justification to be good, if true. Kerr y. 
ForcCy iii. 8. 

2. The rule for construing words, in a libel, differs from the rule for constru- 

ing averments in a plea. In the former case, the rule is, that the words 
shall be understood by the Court and jury in that sense which the author 
intended to convey to the minds of his hearers, as evinced by all the cijp- 
cumstances of the case ; but the rule of construction as to pleas, espe- 
cially as to pleas in justification of libel, is, that they shall be taken most 
strongly against the party pleading ; and that a man shall not justify by 
intendment ; but every thing must be precisely alleged. Ibid, 

3. The Court, in considering a plea, cannot infer one fact from another, as a 

jury may ; but is as much restricted to the precise facts, as it is in con- 
sidering a special verdict. Ibid. 

4. A plea in justification of libel, must be certain " to a certain intent in 

general ; ** it is, therefore, not true that a reiteration, in the plea, of the 
words contained in the libel with an averment that they are true, will be 
a good justification, unless the words of the libel should be so precise as 
to contain within themselves, every thing that can be inferred from thtoi. 
Ibid, 

5. The matter, alleged in the justification, to be true, must, in every respect 

correspond with the imputation complained of in the declaration. In 
order to ascertain what is the imputation contained in the libel, the Court 
must understand the words in the sense in which they think the writer 
intended they should 4>e understood by those who should read or hear 
them. Ibid. 

6. If a man, in a libel, says that he believes that a certain person committed 

a crime ; his belief, although sincere, is no justification. Ibid, 

7. It is actionable, in a libel to charge the pUintiff with fraudulently deceiy- 

ing a person as to a fact, so as to induce him to indorse a note for a larger 
sum than he intended. Ibid, 

8. In considering the language of a plea in justification, the Court is not at 

liberty to exercise the same latitude of construction and inference as it 
may in considering the words of a libel. It is not permitted to draw any 
inference of fact from the facts stated in the plea. Ibid. 

9. If the libel charge the plaintiff with devising slanderous accusations against 

a person, the plea in lustification, is defective if it does not aver that the 
plaintiff did devise slanderous accusations against him, and if it does not 
set forth the particular accusations devised. Ibid. 

10. If the libel charge the plaintiff with moral obliquity, the plea in justifica- 

tion is defective if it does not set forth any acts of moral turpitude. Ibid. 

11. The expressions, ** unfairly and secretly computed;" <* unjustly and un- 

fairly attempted,? and ^^ artfully and purposely framed," used in a plea 
in justification, and in regard to the official act of a cashier, do not neces- 
sarily imply moral obliquity. Ibid. 

12. Upon leave given to the defendant to amend his pleadings, the Court 
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will not receive pleas in justification which do not contain a justification 
of what tbev proteas to justify. Ibid, 

13. Where the plea professes to answer only a part of the actionable matter 

charged in the count, if the plaintiff, by his replication or demurrer, treat 
it as a plea to the whole matter, it is a discontinuance. But if the plain- 
tiff by his replication or demurrer, treat it as a plea to that |>art only 
which it purports to answer, it is no discontinuance, provided that at the 
time of replying or demurring, he take judgment by nil dicit for that 
part of the count which is unanswered by the plea. Ibid. 

14. When several distinct and independent pleas are pleaded to different and 

separate parts of a count, the pleas are not double and do not require 
the act of the statute ; and if the pluntiff may reply or demur to each 
plea, and take judgment by default or nil dicit as to all the matter not 
covered by each plea, in succession, so as ultimately to get judgment for 
all the matter contained in his declaration ; yet, by the same process, the 
defendant, if his pleas are all good, and the issues or demurrers should be 
decided in his favor, will have made out a complete bar to the whole of 
the same matter ; and as the final judgment of the Court must be given 
upon the whole record, that judgment must be for the defendant. 
Where several distinct and valid pleas in bar, are, by the leave of the 
Court, under the statute, pleaded to the same count, and issues are taken 
thereon, if one of the issues be found for the defendant and the residue 
for the plaintiff, yet the judgment must be for the defendant. So if 
several distinct and valid pleas be, by the leave of the Court, pleaded to 
one and the same part of a count, and issues be taken thereon, and one 
of the issues be found for the defendant, the judgment, as to so much of 
the count as is answered by the plea, must be for the defendant, although 
the other issues be found for the plaintiff. Ibid. 

15. Where there are separate and distinct pleas to different parts of the count, 

and issues taken tnereon, and some of the issues are found for the plain- 
tiff and some for the defendant, several damages should be assessed, and 
judgment will be rendered for the plaintiff as to the issues found for him, 
and for the defendant as to the issues found for him. And if, instead of 
taking issue, the plaintiff should demur to those pleas, [as he may safely 
do without fear of discontinuance if he confines his prayer for judgment 
on the demurrer to so much of lus count as the plea professes to answer 
and prays judgment by nil dicit for the residue,] and some of the demur- 
rers should be decided in fisivor of the plaintiff, and some in favor of the 
defendant, the plaintiff would have judgment and a writ of inquiry of 
damages as to tnoae decided in his favor, and the defendant would have 
Judgment upon the others. Ibid. 

16. If it appears, upon the whole record, that any actionable part of the declara- 

tion remains unanswered by a sufficient plea, the plaintiff must have judg- 
ment for so much, if he shall have prajed judgment at the proper time, so 
as to avoid a discontinuance. But if it appears from the whole record that 
every actionable part of the declaration has been fully answered by a 
yalid plea in bar, the truth of which has been admitted in the pleadings, 
or found by the jury, the judgment must be for the defendant Ibid. 

17. If some of the several matters pleaded be good justifications of what they 

profess to justify, and oUiers be not, the p&intiff must demur to the latter, 
and plead over to the others. If he were to demur to the whole as one 
plea, and if one of the several matters pleaded should be a good justifica- 
tion of what it purports to justify, the demurrer must be overruled in the 
same manner as a demurrer to a whole declaration would be overruled ii 
any one of the counts should be good. Ibid. 

18. If an entire plea do not answer liie whole count, or if a plea to a part of a 
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count do not answer the whole part which it professes to answer, it is 
bad upon demurrer, and cannot derive aid from any other plea; but 
when a plea to part of a count is an answer to such part, it needs no aid 
from any other plea ; it is sufficient for all that it professes to answer. 
.Ibid. 

19. If a plea be a ^od justification of what it purports to justify, the plaintiff 

cannot treat it as a nullity, and take judmnent by nu dicit for the whole 
matter contained in his declaration. He must demur or reply to the • 
plea, and take judgment by default for what remains unanswered. LT 
the plaintiff demurs to the plea, and prays judgment for the whole mat- 
ter m his declaration, he admits that the defendant has answered to the 
whole matter, but answered badly ; and as the plea professes to answer 
only part of that matter, the plaintiff, by such demurrer, impliedly aban- 
dons all that part which the plea does not profess to answer, and, there- 
fore, discontinues his suit for so much ; and a discontinuance as to part is 
a discontinuance as to the whole. Ibid. 

20. It is actionable in a libel to charge tJie plaintiff with such matters "as in- 

duce an ill opinion to be had of the plaintiff," such as to charge him with 
maliciously devising slanderous accusations against a third person. Ibid. 

21. A charge of moral obliquity must be proved by some act done maid Jide. 

Ibid. 

22. A man cannot defame in one sense, and justify in another. Ibid. 

23. The dictum of Starkie, that the same decree of certainty and precision are 

required in this plea, as are requisite m an indictment or information, is 
not supported by the cases cited by him to confirm it All the certainty 
required, is that the plea shall contain a clear and distinct statement of 
the facts which constitute the grounds of defence, so that they may be 
understood by the party who is to answer them, by the jury who are to 
ascertain the truth of the allegations, and by the Court who are to give 
judgment. Ibid. 

24. An averment that the plaintiff did falsely, fraudulently, and unlawfully, 

alter a note so as materially to change the terms and conditions thereof, 
is a good plea in justification of a charge of forgery. Ibid. 

25. If there be judgment for the plaintiff upon demurrer to some of the defend- 

ant's pleas, and if issue of fact be joined upon the defendant's other pleas, 
the jurj', impanelled to try the issues of fact, may be charged to assess 
the plaintiff's damans upon the judgment upon the demurrers, in case 
they should find the issues of fact for the plaintiff; but this docs not give 
the plaintiff a right to open and close the argument to the jury, where 
the defendant holds the affirmative of all the issues of fact ibid. 

KIDNAPPING. 

1. In an indictment under the seventeenth section of the Penitentiary Act of 

the District of Columbia, it is not nec^essary to aver that the defendant 
was a free man. United States v. Uenning^ iv. 645. 

2. That section does not apply to negroes kidnapped out of this district and 

brought within it Ibid. 

3. Qucere, whether it applies to the seizure or seduction of any free negro or 

mulatto not a resident of the District of Columbia ? Ibid. 

LANDLORD. 

1. See Distress, 26 - SO. Semmes v. McKnight, v. 539. 

2. See Action on the Case, 12. Brown v. CarcoranfT. 610. 

LANDS. 

1. One half of the real estate of a testator in Vir^nia, is liable for his debts, 
although not charged by Iub wilL Quttr^ f Prime ▼. McRea^ i. 201. 
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2. By the laws of Virginia, in 1801, a Court of Equity could decree a sale of 
one moiety of the fee-simple of the deceased debtor's lands in the hands 
of his heirs at law. Jd. 294. 

8. The statute of Virginia against the selling of pretensed tides, does not 
vacate the deed as between the parties, if the creditor accept a deed of 
land in payment of a debt, it is a bar to an action for the debt ; and if 
the title be defective, the creditor must look to his warranty. MUUr ▼. 
Young ^ ii. 58. 

4. See Fraud, 17. Conway v. Skerron, ii. 80. 

6. See CoNTKACT, 1 7. Dunlop v. Hepburn^ iL 86. 

6. See Fraud, 22, 28. Williams v. Thrdkdd, ii. 807. 

7. See Attachment, 58. Hough v. Smooth ii. 818. 

8. See Insolvent, 44. Farmers Bank v. RobbinSj ii. 471. 

9. See Judgment, 95, 96, 97, 98. Rachel Jackson v. Bank of the United 

States f V. 1. 

LARCENY. 

1. This Court has not jurisdiction of larceny by a slave in Washington county. 

United States v. Negro Jack, i. 44. 

2. On a trial for larceny of the goods of T. L., evidence that they were the 

property of a deceased person in the possession and management of T. L., 
will support the indictment. United States v. Barlow, i. 94. 
8. This Court has no jurisdiction of larcenv by a slave, and will quash the 
indictment, and send the slave to a justice of the peace to be tried. By 
consent of parties, the Court will try the issue whether slave or not 
United States v. Louder, i. 108. 

4. Upon indictment for stealing a check upon a bank, it is pot necessary to 

produce the check itself in order to admit parol evidence that it was pre- 
sented at the bank. United States v. Wilson, i. 104. 

5. A slave may be tried for larceny, by this Court sitting in Alexandria. 

United States v. Betty Wright, i. l28. 

6. Qu(ere, whether stealing a bank-note is larceny within the Act of Congress 

of April 30, 1790, § 16. United States v. Murray, i. 141. 

7. In larceny, the owner of the stolen goods is a competent witness for the 

United States, after releasing to them all his interest in the fine. United 
States V. McCann §* Delany, i. 207 ; United States v. Scipio Brown, i. 210. 

8. If goods be stolen in Maryland, and brought by the thief into this district, 

he may be convicted and punished here. United Stales v. Frank Tolson, 
L269. 

9. It is not felony to steal rails inserted into posts fixed in the ground, if 

severed and taken away at one time. United States v. Wagner, i. 814. 

10. If a statute makes it felony to steal the notes of any incorporated bank, 

the statute, by which that bank was incorporated, thereby becomes a 
public statute. United States v. Porte, i. 369. 

11. An indictment upon the Maryland Act, 1793, c. 85, must state of what 

bank the stolen notes were, and whether the bank was incorporated by 

the United States, or by any particular bank. It is not sufficient to 

make the averment in the terms of the act Ibid. 
IS. Stealing wood, in collusion with the owner's slave, is larceny. United States 

V. Walker, i. 402. 
18. The owner of goods stolen by a slave in Alexandria, is not a competent 

witness for the prosecution, because he is entitled to one half of the fine 

which the Court must impose, under the Act of Congress. United States 

V. Milly Rhodes, i. 447. 
14. It is not larceny to steal fence logs, the fence being by law annexed to the 

freehold. United States v. Smith, i. 4 75. 
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15. Peremptory challenge is not allowed in cases of larceny, in Washington 

county. United States y. McPherson, i. 61 7. 

16. See Indictment*, 80. United States v. McNemara, ii. 45. 

17. A person who steals goods in Maryland and brings them here, is guilty of 

larceny here. United States v. Haukey^ ii. 65. 

18. In Alexandria, a prisoner indicted under the Act of Congress, for larceny, 

has the right or peremptory challenge. United States v. Negro Peter, 
ii. 98. 

19. Bank-notes are not goods and chattels nor money; stealing them, there- 

fore, is no offence at common law. United States y. Negro Henry Botoen, 
ii. 133. 

20. An indictment will not lie at common law for stealing a mulatto boy called 

William Foote, of the price of $500, of the property, goods, and chat- 
tels of one F. T , if he is not ayerred to be a sJaye. United States 

y. Oodley, ii. 153. 

21. See Bank Note, 6. United States y. Betty Read, ii. 159. 

22. Upon an indictment in Alexandria, for larceny, the prisoner is entitled to 

peremptory challenge. United States y. Thomas Gee, iL 163. 

23. Horse-stealing in the District of Columbia, is punishable as an ordinary 

larceny under the Act of Congress of 1790, for the punishment of cer- 
tain crimes, although by the Maryland Acts of 1793, c. 57, § 10, and 
1799, c. 61, § 1 ana 3, the punishment is death, or labor on the roads in 
Baltimore county. United States y. Samuel Black, ii. 195. 

24. When the punishment may be death, the Court will allow peremptory 

challenge. Ibid, 

25. Upon an indictment under the Virginia Act of December 26, 1792, for 

leloniousbr breaking the storehouse of Cook & Clare, and taking there- 
from gooos of the yalue of more than four dollars, the jury may find die 
prisoner guilty of simple larceny. United States y. William Read^ ii. 
198. 

26. See Indictment, 45, 46. United States y. Golding,u, 212. 

27. If goods be delivered to a workman for a special purpose, and he after- 

wards takes them away with intent to steal them, it is larceny. United 
States y. Strong, iL 251. 

28. See Horse-stealing, 3. United States y. Krouse, ii. 252. 

29. If a man steal goods in North Carolina and bring them here, he is guilty 

of larceny here. United States y. Mason, ii. 410. 

80. Bank-notes are not goods And chattels, nor money ; and cannot bo ike sub- 

ject of larceny at common law. United States y. Camot, ii. 469. 

81. In larceny, *< one silver coin of the yalue of fifty cents,** is a sufficient 

description of the property stolen. United States y. Rigsby, ii. 364. 

82. See Evidence, 349. tinited States y. Negro Richard, ii. 439. 

33. See Joint Theft. United States y. Holland, iii. 254. 

34. See Indictment, 73. United States y. Henry Thampsonj iy. 835. 
85. Id. 74. United Slates y. Negro John, iy. 836. 

36. Id. 75. United States v. Goddard, iy. 444. 

87. See Bills and Notes, 202. United States y. John Lee, iv. 446. 

38. A slaye conyicted of larceny in Alexandria, D. C, is to be sentenced to be 

burnt in the hand and whipped. United States y. Negro Nathan, a slave, 

iy.470. 
89. See Indictment, 94. Untied States r, Negro Nelson, iy. 579. 

40. Id. 96, 97. United States y. Richard Barry, iy. 606. 

41. See Justice ov the Peace, 54. United States y. i^mms, iy. 618. 

42. See Evidence, 507. United States y. Lodge, iy. 673. 

48. See Baron and Feme, 15. United States y. Murphy,iY, 681. 
44. See Evidence, 609. United States r. TarUonf iy. 682. 

VOL. VI, 20 
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45. See Confessioii, 13. United States t. Kurtz et al. ir. 682. 

46. See Indictment, 109. United Statee v. McDaniel, vr. 721. 

47. See Babon and Feiib, 17. United States ▼. Parswis^ iv. 726. 

48. See Indictment, 118. United States v. Negro Ralph Prior, v. 87. 

49. See False Pretences, 35. United States v. Mbertson, v. 88. 
60. See Bane, 27. United States y. Negro Frank Pearl, v. 892. 

51. If the goods of seveial penons are stolen at the same time, the stealing of 

each persons goods constitutes a distinct offence, and ma7 be the subject 
of a oistinct and separate indictment ; but they may be joined in one 
indictment ; and whether they shall be prosecuted jointly or separately, 
is a question properly left to the discretion of the Attorney cf the United 
States. United States y. Beerman, y. 413. 

52. It is error in the iudge to instruct the jury that certain facts constitute 

larceny, unless the animus furandi be expressly stated as one of those 
facts, and unless the fact be also stated that the goods were taken with- 
out the consent of the owner. Weston y. United States, y. 492. 

LEASE. 

1. A lease for ninety-nine years, not acknowledged and recorded, is not 

good for seyen years, but is evidence of the rate of rent in an action for 
use and occupation. Brohawn y. Van Ness, i. 866. 

2. If the assignee of the lessee bind himself to the lessee, to pay the rent to 

the lessor, the lessor may maintain an action of debt against the aBnfl[nee 
for the rent ; although the asdgnment should not be acknowledgea, or 
proved, and recorded agreeably to the Virginia Act of December 18, 
1792, for regulating coweyances. Cook y. Myers, i. 6. 

3. See Equity, 117. Van Ness y. Hyatt et aL y. 127. 

4. See Evidence, 545. Slacum y. Brown, y. 315. « 

5. See Distress, 26, 27, 28, 29, 80. Semmes y. McKnight, v. 589. 

6. If there be a lease for years, with right of reentry for non-payment of the 

rent, and six months rent be in arrear, and no sufficient personal pro- 
perty on the premises to countervail the rent arrear, the lessor may, 
* under the statute of 4 Gea 2, which is in force in the county of Washing- 
ton, District of Columbia, recover in ejectment as if he had made a strict 
demand of the rent and had entered. But the lessor cannot recover 
while the lease is in full force, and it is in full force unless forfeited by 
the right of reentry and the proceeding to serve a declaration in eject- 
ment according to the provisions of that statute ; six months rent being 
in airear, ana not sufficient goods on the premises to coun^rvail the 
rent. Bradlay et oL v. Conner , y. 615. 

LEGACY. 

1. A bequest of a dave gives no title until assented to by the executor. Lee 

y. Aamsay, L 485. 

2. A le^tee, under the will of Greneral Geoi^e Washington, received by 

assignment from the executors, on account of his legacy, a bond and 
mortgage taken by them from a purchaser of the estate, which bond was 
for a sum larger thiui the legacy. The assignee covenanted not to hold 
the executors liable upon their assignment, and to pay back the surplus, 
and to indemnify and save harmless the executors from any damage by 
reason of the assignment. The obligor became inA>lvent, and the sales 
of the mortgaged property did not produce the amount of the legacy ; 
Held, that the estate of General Waslungton was not liable under Uie Vir- 

§inia law of December 18, 1792, § 41, to make sood to th6 legatee, the 
eficiency ; and, upon a cross-bill, he was held liable to the executors for 
the amount in which the assigned debt exceeded the legacy. Washing-^ 
ton T. Waaldngtonf iii. 77. 
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8. CofieQ m a fiag, wine in botdea, and brandy in a cask, laid in hj the testa- 
tor for the current nse and consnoiption of himself and family, did not 
pass under a bequest to his wife of ''all his famitare and other household 
effects in both of his residences." The ba^, bottles, and cask, go with 
their contents, as incident thereto. FoxaU ▼. McKenney, iii. 206. 

4. The words, '' all my servants," were limited to house-servants by the inten- 

tion of the testator as gathered from other parts of the wilL Ihid, 

5. A bequest of the use of the testator's *' property " in a certain baking busi- 

ness, comprehends the use of the testator's servants employed therein. 

6. See Administration, 54. Moffit v. Vardeny y. 656. 

7. See Distribution, 2, 3. Tbid, 

8. See Devise, 8, 9, IQ. Newton v. Carberryj v. 682. 

LEVY-COURT. 

1. The Levy-Court of Washington county, District of Columbia, are only 

entitled to a moiety of the fixed fines, penalties, and forfeitures accruing 
under the adopted laws of Maryland ; not of the common law discre- 
tionary fines, nor of those imposed under original acts of Congress. 
Levif'Court v. Ringgold, ii. 659. 

2. The Levy-Court of Washington county is not bound to repair the gaol 

erected by the United States in that county. Ibid, 
8. The marshal had no right to expend the funds of the Levy-0)urt of Wash- 
ington county, in the repairs of the gaol, without their order. Ihid. 

4. Hie Levy-Court is authonzed by the Act of Congress of the 1st of July, 

1812, § 12, to ascertain conclusively, the sum required for rebuilding the 
bridge over Rock-Creek. The United States^ for the Levy-Court v. Cor- 
poration of Washington, u. 174. 

5. Tne following are items of general county expenses and charges, to be 

borne and defrayed by the city of Washington, and the othem parts of 
the county equally, namely : for the attendance of the members of the 
Levy-Court; rent of rooms; salary of the clerk; removing records; 
advertising notices of meetings ; summoning a member to attend ^ ex- 
pense of assessment, and commission for coUecting county taxes. Levy- 
Court v. Corporation of Waahingtony iL 175. 

UBEL. 

1. Comparison of handwriting is evidence to prove the publication of a libeL 

Brooke v. Peyton, i. 96. 

2. It is a libel to print and publish these words, " he is a lying, slanderous ras- 

cal ;" and it is no justification, that the plaintifi* had stated what was not 
true, unless he haa stated it maliciously. Snoujdon v. Lindo, i. 569. 

3. See Election, 2. Mc Clean v. FowU, li. 118. 

4. See Evidence, 304. Evans v. Evans, ii. 240. 

5. See Justification, 1 - 25. Kerr v. Force, iiL 8. 

6. See Bail, 71. Withers v. Thornton, iiL 1 16. 

7. See Evidence, 511-520. United States v. CrandeU^ iv. 683. 

8. See Bail, 102. Mayo v. Smith el oL v. 669. 

LICENSE. 

1. The widow, administratrix of a deceased tavern-keeper, cannot sell 

spirituous liquors under her husband's license, nor can she transfer it to 
another. Uriited States v. Overton^ ii. 42. 

2. An indictment will not lie against an inhabitant of the city of Washington 

for retailing spirituous liquors without a license. United States y. Dixon, 
ii. 92. 

3. See Ferries, 1. Berr^s case, ii. 13. 
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4. Id, 2. Younff's case, ii. 45$. 

5. See ConpoKATiox of Washington, 37. Carey y. Corporation of Wa$kr 

in^ton, Y. 13. 

6. A license to practice medicine is not neceseary if tKere be no board of 

examiners dejure. United States v. Mc Williams, v. 62. 

7. See CoRPOBATiON OF Washikoton, 81. Corporation of Washington t. 

Barber, v. 157. 

8. Id. 34, 35. Corporation of Washington t. Lynch, y. 498. 

LIEN. 

1. See Bank of Potomac. Burford v. Cranddl, ii. 86. 

2. See Bank, 4. Neale y. Janney, ii. 188. 

3. A contract to deliver hides, then in the Yat, to the plaintiff, to in- 

demnify him for his responsibility for a debt due by the defendant, which 
has since been satisfied, will not constitute a lien upon the hides in faYor 
of the plaintiff, to indenmify him for his responsibility for another debt of 
the detendant's, for which the plaintiff is liable, where the rights (^ a third 
person have intervened. Tawot y. McPherson, iL 281. 

4. See Execution, 23. Maul y. Scott, iL 367. 

5. See Insolvent, 44. Farmer^ Bank y. Bobbins, iL 471. 

6. See Duties, 4. United States v. Murdoch et al, ii. 486. 

7. See Bank of Washington, 1, 3, 3. Brent y. Bank of WashingUm, iL 51 7. 

8. See Insolvent, 50. Owen y. Glover, ii. 578. * 

9. See Fraud, 28. Mc Clean y. MiUer, ii. 620. 

10. A vendor who never had the legal estate in the land, and who has taken a 

separate security, has no lien for the purchase money. Strider v. King, 
iii.*67. 

1 1. See Equity, 44. Kurtz v. Hollingshead, iii. 68. 

13. See Bank of Washinoton, 4. Fierson et oL y. Bank of Washington, xiL 
363. 

13. The lien which a builder in Washington has under the Maryland Act of 

1791, c. 45, ^ 10, is a remedy in rem only, and not in personam. The 
lien commences with the recording of the contract for building, and does 
not overreach prior incumbrances. Homans y. Coombe^ iii. 865» 

14. See Equity, 78. Corporation of Georgetown v. Smith, iv. 91. 

15. A master of a vessel has no *lien for his wages, upon goods consigned to, 

and owned by his owners. Vowell v. Bacon, iv. 97. 

16. See Bank of Columbia, 10. Smith v. Bank of Columbia, iv. 148. 

17. In cases under the lien law, the Court will not oblige the defendant to 

plead at the return term. King et al. v. t^haw, iv. 457. 

18. A person furnishing materials and labor in the erection of ^building in the 

city of Washington, cannot claim the benefit of the lien given by the 
Act of Congress of the 2d of March, 1883, ch. 79, after the expiration of 
two years from the commencement of the building, unless an action shall 
have been instituted, or the claim filed in the clerk's ofiice within three 
months after performing the work and ftimishing the materials. McClel- 
Ian V. Withers, iv. 668. 

19. See Equity, 1 1 1. Thompson y. King, v. 93. 

20. See Execution, 58. Cunningham v. OffuU, y. 534. 

21. No debt for materials furnished for building a house in Washington, Alex- 

andria, or Greorgetown, D. C, will, under the Act of Congress of March 
8, 1833, remain a lien upon the house for more than two years from the 
commencenient of the building, unless an action for the recovery of the 
debt be instituted, or the claim filed within three months i^r the furnish- 
ing of the materials, &c. Waller v. Dyer et al.r. 571. 

22. See Judgment, 95, 96, 97, 98. Eachel Jackson v. Bank of the United 

States, Y. 1. 
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LIMITATION. 

1. The statute of limitations cannot be ffiven in evidence upon the general 
issue. Neale v. Walker , i. 57 ; Gardner v. LindOy i. 78 ; Mclvery. Moore^ 
i. 90. 
' 2. After office-judgment, the Court will not receive a plea of limitations ; nor 
upon reinstalment after nonpros; unless upon affidavit of merits. Ibid, 
Smith V. Stoops, ii. 88. 

3. The statute of limitations does not apply to accounts between merchants 

WUson V. MandemUe. et al i. 438, 452. 

4. Non assumpsit infra. tres qnnos is not a sood plea to an action upon a pro- 

missory note payable thirty days after date. Ferris v. WUUams, i. 4 75. 

5. The State of Delaware is beyond seas in regard to the District of Columbia, 

within the meaning of the statute of limitations. Ibid, 

6. The Act of Congress of April 30, 1 790, ^ 32, which limits the prosecution 

of offences not capital, to two years, applies to cases of assault and battery 
at common law in the District of Columbia. United States v. Slacum, i. 485. 

7. In actions against executors, the statute of limitations may be pleaded after 

office judgment Wilson v. Turberville*s Executors, L 492. 

8. A clause in a will, directing the testator's debts to be paid out of the rents 

of his real estate, does not take the case out of the statute of limitations, 
if the plaintiff does not seek his remedy under the will. Ibid, 512. 

9. After judgment for the plaintiff on demurrer to the replication to the plea 

of limitations, the Court will not permit the defendant to withdraw his 
demurrer, and rejoin specially, unless he can show, by affidavit, that it is 
necessary to the justice of the case. Wilson v. MandevilU Sf Jamesson, L 
452. 

10. A British subject whp took a bond from his debtor payable to a citizen of 

the United States, cannot avoid the statute of limitations under the clause 
of the treaty removing all legal impediments, &c. Auld v. Hoye, i. 544. 

11. The Court will not permit the statute of limitations to be pleaded to an 

action of treroass for mesne profits, after the rule day, but upon payment 
of all antecedent costs, and a continuance of the cause. Marsteller v. 
McClean, i. 550. 

1 2. If the holder of an accepted bill of exchange be beyond seas at the time his 

cause of action accrues, and so continues until suit brought, the statute of 
limitations is no bar, although the indorser was always a resident of the 
United States. Irvinp v. Sutton, i. 567. 

13. The disability of one jomt plaintiff does not take the case out of the statute 

of limitations. Marsteller v. Me Clean, i. 579. 

14. In Yiipnia, an executor may pay a debt barred by the act of limitations. 

Fairfax v. Fairfax, ii. 25. 

15. After an interlocutory decree, and an issue ordered, the Court will not 

permit the defendimt to plead the statute of limitations, and to file an 
answer. Wilson v. TurberuiUe, ii. 87. 

16. The Court will not permit the statute of limitations to be pleaded after the 

rule day, unless it be shown by affidavit, to be necessary for the justice of 
the case. Thompson v. Afflick, ii. 46. 

17. The Maryland Statute of liunitations of twelve years is a bar to an action, 

against the devisee of the obligor, brought in Alexandria, upon a bond 
executed and assigned in Maryland, lul the parties having continued to 
reside in Muyland, until the expiration of the twelve years. The pay- 
ment of part of tibe debt by the executor within the twelve years, does not 
take the case out of the statute as agunst the hdrs and devisees. Gilpin 
V. Phtmmer, ii. 54. 

18. The Act of Congress of April 80, 1 790, limiting the prosecution for misde- 

meanors to two years, is applicable to common-law misdemeanors in the 
District of Columbia. United States v. Porter, iL 60. 

20* 
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19. The Court will permit the act of limitations to be pleaded after the rule 

day, upon an affidavit showing it to be a fair defence under the circimi- 
Btances of the case. Beatty v. Van Ness, ii. 67. 

20. The defendant has a right to plead the statute of limitations at the first 

term after office judgment ; it oeing an issuable plea. Morgan t. Evans^ 
iL70. 

21. In action upon a bond payable by instalments, the jury may, and ought to 

presume payment of any instalments payable more than twenty years 
' oefore the commencement of the suit, and may presume payment of any 
instalment payable nineteen years and ten months before suit brought. 
Miller Y. Evans, ii. 72. 

22. In Alexandria, D. C, the statute of limitations may be pleaded upon setting 

aside the office judgment at the first term. Gregg t. Bontz, ii. 11$. 
28. See Bail, 55. CraUc v. Hilton, ii. 116. 
24 The acknowledgment of the original cause of action, accompanied by a 

refusal to pa^r unless compelled by law, will not take the case out of the 

statute of limitations. Jmkins ▼. Boyle, ii. 1 20. 

25. The Act of Limitations runs in &vor of an insolvent debtor notwithstand- 

ing his discharge under the Insolvent Act Denny v. Henderson, ii. 121. 

26. In Virginia, a person, who has been in possession of a slave for five years, 

need not show the deed under which be claims title. Love v. Boyd, iL 
156. 

27. The Act of Limitations of Virginia is not a bar to a judgment, if execution 

has been issued thereon and returned within ten years after the date of 
the judgment Irwin v. Henderson, ii. 167. 

28. The ofier of terms of compromise is not sufficient to take the case out of 

the statute of limitations. Neale v. Abbot, ii. 193. 

29. If the statute of limitations be pleaded after the plea day, without leave 

of the Covai, the plea will, on motion, be ordered to be stricken out 
Scott Y. Lewis, ii. 203. 
80. A promise to pay *^ when able," will take the case out of the statute of 
lunitations without proof that the defendant has since been able to pay 
the debt Davis y. van Zandty ii. 208. 

31. The statute of limitations may be pleaded on the first d&j of the term 

next after the office-judgment Mechanic's Bank y. Lyntn, ii. S46. 

32. If a defendant instruct ms attorney to plead the statute of limitations^ 

and he plead it after the rule day, the Court will refuse to order the plea 
to be stricken out, if the attorney, having been recently admitted to 
practice, was ignorant of the rule which requires that such a plea should 
be filed strictly within the rule day. Witzeir. Bussard, iL 252. 

38. Distress for taxes due to. the Corpofation of Washington is not barred by 
the statute of limitations. Hogan y. iit^/e, ii. 352. 

34. The Court will permit an executor to plead the statute of limitations at 
the trial term, to which plea the plaintiff cannot make more than one re- 
plication. OffuU V. Hon, ii 863. 

85. The defendant's expressing a willingness to pay a debt barred by the sta- 

tute of limitations if a certain account should be allowed as a set-off, is 
not such an acknowledgment as will take the case out of the statute. 
Nichols Y. Warjidd, ii. 429. 

86. Terms offered b;^ way of compromise cannot be given in evidence to rebut 

the statute of limitations. Ash v. Hayman, ii. 453. 

87. The defendant said he thought the plaintiff had chaived up the note to 

his account, if that was the case he would ** attend " to it ; this is sufficient 
to rebut the plea of the statute of limitations. Bank of Alexandria y. 
Clarke, ii. 464. 

88. If the plaintiffs are misnamed in the title of the cause in the margin of the 
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plea of limitations, the plea b 'bad, on special demnnrer. Bank of Co- 
iumbia V. Jones, ii. 616. 
89. The English Statute, West 8, 13, Ed. 1, c. 45, which gives a scire 
facias to reyive judgments in personal actions, is still in force in Virginia 
for that purpose. UffuU v. Henderson, ii. 553. 

40. The Act of Yimnia of December 19th, 1792, § 5, limitin^r the time of 

iasuins writs of scire facias in certain cases, is an act of lm[iitations and 
must be pleaded. The defendant cannot avail himself of it by plea of 
nul del record, nor by motion to quash the scire facias; nor by motion in 
arrest of judgment It does not apply to a case where an execution has 
been issued and returned. Ibid. 

41. See Evidence, 377. Bhodes v. Hadfield, ii. 566. 

42. See Bank or Columbia, 5, 6. Bank of Columbia t. Cock, ii. &74. 

43. Id, 7. Bank of Columbia v. Sweeny, ii. 704. 

44. In allowing cuums upon a trust-fund as between contending creditors, a 

claim upon a judgment of more than twelve years standing must be re- 
jected without pleading the statute of limitations, as there was no time 
when the debtor or his administrator could plead it Farmers^ Bank v. 
Melvin et al ii. 614. 

45. The Statute of Limitations must be pleaded strictly within the rule-day, 

unless the Court, for good cause shown, shall permit it to be pleaded 
afterward. Union Bank v. Eliason, ii. 629. 

46. Abft assumpsit infra tree annos is not a good plea to an action against the 

maker of a promissory note payable sixty days after date. It should be 
actio non accreviL Id, 667. 

47. Upon a note payable upon demand, the cause of action does not accrue 

until demand ; and if tne debtor remove before demand, the act of limi- 
tation is no bar. In the county of Washington, D. C, the act of limi- 
tations of Mainland is no bar to an action upon a note made by the de- 
fendant in Massachusetts if the plaintiff has always resided in that State, 
and to the plea of the statute he may reply " beyond seas." Lee v. Cas- 
sin, ii. 112. 

48. See Amendment, 31. Bell v. Davis, iii. 4. 

49. Ailer the cause of action was barred by the act of limitations, the 'defend- 

ant said he received the things, but paid for them by a check on the bank 
of Washington, and referred the witness to the teller of the bank ; Held, 
not sufficient to take the case out of the statute. Reynolds v. Calvert, iii. 
211. 

50. See Bans of Columbia, 8. Bavk of Columbia v. Moore, iiL 292. 

51. An offer to compromise Uie debt by paying one half without interest, is 

not sufficient to take the case out of tne statute of limitations. Bank of 
Columbia v. Sweeny, iii. 293. 

52. See Equity, 57. Hayman v. KeaUy, iii. 325. 

53. Possession of a slave under an absolute bill of sale, without notice of a 

prior bill of sale bv the same vendor to a trustee for the benefit of the 
vendor's wife and cliildren, is adverse to the trustee, and if continued five 
years, is a bar to his right of action, although the second deed was made 
with the consent of the vendor's wife. Rewrdon v. Miller, iii. 344. 

54. See Evidence, 435. Clarke v. May field, iii. 353. 

ib. A declaration by the defendants to the marshal, at the time of serTing the 
writ, [which did not specify the cause of action nor its amount] that they 
would pay the debt if they were not arrested upon other judgments then 
existing against them and compelled to clear out under the Insolvent 
Law, is not sufficient to take the case out of the act of limitations, 
although the defendants were not arrested upon other iudgments ; but if 
the cause oC action and its amount were mentioned to toem at the time of 
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such declaration, it may be left to the jury ; and if they should find that 
the* promise referred to that particular cause of action, it would be suffi- 
cient in Uw to take the case out of the statute. Young ▼. 9Vetzel et aL 
lu. S59. % 

56. See Administration, 33. Wilson y. Rosty iiL 871. 

57. See False Pretences, 15. United States ▼. Watkins, iii. 441. 

58. The fact, that the pUintiff brought an action, in the name of the Corpora- 

tion bf Washington, against the managers of the lottery upon their bond, 
to recover one fourth part of the prize drawn by ticket No. 1037, which 
action was dismissed by the corporation after it had been pending three 
years, is no bar to the plea of the act of limitations. McCue v. Corpora- 
tion of Washington, iii. 689. 

59. See Bills and Notes, 186. Bank of Columbia r. Moore, iii. 668. 

60. See Joint Defendants, 9. Bank of Columbia v. Hyatt etcd, iv. 88. 

61. See Agent, 17. United States y, Nourse, iv. 151. 

68. An offer by the defendant to the plaintiff's agent, after the commencement' 
of the suit, to pay the debt in the manner and upon the terms which he 
was not authorized to accept, is not a sufficient promise to take the case 
out of the statute of limitations. Hamilton y. Cames, iv. 581. 

68. The limitation of twelve years in the Maryland Statute of 1715, c. 28, § 6, 
does not continue to run from the date of the judgment, if it has be^n 
revived by sdre facias within the twelve years. The expression 
** Twelve years standing," means twelve years standing without any 
proceeding towards enrorcing payment The plea is not supported 
unless twelve years have ebpsed since the revival by sdre facias, 
Digges v. Eliason, iv. 619. 

64. See /udghent, 98. Bank of Washington t. Neale, iv. 627. 

65. If there be two counts in the declaration, and the Statute of Limitations be 

pleaded to both, it is not necessary that it should be supported as to 
Doth ; but it may be supported as to both or either. Chew v. Baker, ir. 
696. 

66. An account in bar which consists of debits only against the plidntaff, does 

not take the plaintiff's cause of action out of the statute of limitations, 
although the last item of debit be within the three years. Ibid, 

67. See Corporation of Washington, 28. United States y. Gorman, ir. 

574. 

68. See Certiorari, 5. NtchoUs v Corporation of Georgetown, iv. 576. 

69. See Judgment, 95. Jackson v. Baruc of the United States, v. 1. 

70. The Court will not quash an indictment because it appears upon the record 

that it was not found within two years after the offence committed, for 
that would deprive the United States of the right to repl^ that the de- 
fendant was a person fleeing from justice ; or to show it in evidence on 
the trial. The defendant may avail himself of the limitation^ either by 
special plea or by evidence upon the general issue. United Slates t. 
Jttichard H White, r, 88. 

71. The statute of limitations runs in &vor of the offender, although it was not 

known to the United States or any of their officers of justice, that he was 
the person who committed the offence. Ibid. 

72. The departure of the (lender from the vicinity of the place wherein the 

offence was committed, to his usual residence in another part of the 
United States, for the purpose of avoiding punishment for that or any other 
offence, is a fleeing from justice, and Uie statute of limitations is no bar 
to the prosecution, unless within two years he returned to the place 
wherein the offence was committed, and hia return was so open and pub- 
lic, and under such circumstances, that opportunity was afforded, bv the 
use of ordinary diligence and due means, to have arrcaBled him, and thai 
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two yean, or more, bave elapsed since that period, to the time of finding 
tlie indictment. Qaoere f Ibid. 

73. See Evidence, 536. United States y. Henry H, White, r. 78. 

74. Id. 538. United States v. Bicl^rd H. White, ▼, 116. 

75. If a statute pnnish that, as a misdemeanor, which, at common law, was 

a felony, the limitation of a prosecution under that statute, is that of 
misdemeanor; and not that of felony. United States y. Henry H. WhUe^ 
Y. 73. 

76. The limitation is applicable to misdemeanors created by statute subsequent 

to the act* of limitation. Ibid. 

77. The defendant is not entitled to the benefit of the limitation, if, within the 

two years, he left any place, or concealed himself to avoid detection or 
punishment for any offence; but it is not necessary that the United 
States should have known that he was the ofiender. Ibid. 

78. Limitation mav be given in evidence by the defendant, under the general 

issue in a cnminal case ; and the United States may gi^c, in evidencey 
the fitct that the defendimt fled from justice, and, therefore, was not enti- 
tled to the benefit of the limitation. Ibid. 

79. See Evidence, 538. United States v. Richard H. White, y, 116. 

80. The defendant, in a prosecution for a misdemeanor, is not entitled to the 

benefit of the limitation in the Act of Congress of April 30, 1790, § 31, if, 
within the two years he fled from justice, although ne should, within the 
two years, have returned openly to the place where the offence was com- 
mitted, so that, with ordinary diligence and due means, he might have 
been arrested. If, within two years afler the commission of the offencei 
the defendant lefl the district in which it was committed, with the intent 
to avoid detection or puni^ment for that offence, he was ** a person fle&» 
ing from justice," although he might, at various other periods, have been 
arrested in the United States. Ibid. 

81. The defendant had pleaded the statute of limitations in due time ; and had 

also demurred to tne whole declaration ; the Court permitted him to with- 
draw his demurrer, and let the plea of limitations remain. Suckley y, 
Slade, Y. 123. 

82. See Demubrer, 81. United States v. Richard H. White, y. 868. * 
88. Not guilty, within three years, is a good plea in trover. Barnard y. Tay^ 

toe, V. 403. 

84. The county of Alexandria, D. C, is not "beyond seas," as to the county of 

Washington, in the same district Bank of Alexandria v. Dyer, y. 408. 

85. See Administration, 47. Lupton v. Janney, v. 474. 

86. An acknowledgment of a claim is not sufficient to take a case out of the 

statute of limitations. Archer v. Poor, y. 542. 

87. Non assumpsit within five vears, is not a good plea to an action of assump- 

sit upon a promise to collect money and account for it Gardner v. Pey* 
ton, V. 561. 

88. A person in Alexandria county, D. C, is not** beyond seas," within the 

meaning of the act of limitations, in regard to persons residing in Washr- 
ington county. The residence of the defendant in Alexandria county, 
may, therefore, be added to the time of hb residence in Washiu^ton 
county, so as to enable him to plead to an action upon a bond, in Wash- 
ington count}*, the Maryland statute of limitations or " twelve years stand- 
ing.** Suckley v. Slade, y. 617. 

XOTTERY. 

1. It was not lawful, in 1812, in the IMstrict of Columbia, to sell tickets in the 
Potomac and Shenandoah Navi^tion Lottery ; although the lottery wai 
authorized by an act of the Legislature of Maryland, passed in 1809 ; and 
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a note given for the purchase of sach tickets^ in 1812, bein^ given for an 
unlawful consideration, was void. Thompson v. MiUigan^ ii. 207. 

^ 2. See Corporation of Washington, 7. Clark v. Corporation of Wash- 
ington, ii. 502. 
8. The holders of tickets in the Washington lottery had no right to sue the 
managers upon their bond to the Corporation of Washington, without the 
leave of the corporation ; nor to sue tiie contractor fbr the lottery, on his 
bond given to the managers without their consent. Brent v. Jbiavis, iL 
632. 

4. The plaintiff cannot maintain an action upon a note given for the purchase 

of a ticket in a lottery prohibited by law. A lottery for the sale of lots or 
Lands, is within the pronibition of the Maryland Act of 1 798, c. 58. Hauh 
kins V. Cox (f Smithy ii. 1 73. 

5. See Corporation of Wabeungton, 12. Shankland v. Corporation of 

Washington, iii. 828. 

6. Id. 14, 15. McCue v. Corporation of Washington, iii. 689. 

7. See Equity, 184. Smith v. ChesapSttke and Ohio Canal Co. v. 563. 

8. See Corporation of Washington, 41. France v. Corporation of 

Washington, v. 667. 

LUNATIC. 

The Court will appoint a committee here to take care of the property of a 
person found lunatic in Maryland. The mode of ascertainmg lunacy, ia 
oy a writ de lunatico inquirendo. Burke v. Wheaton, iii. 341. 

LUTHERAN CHURCH. 

Although a dedication of a lot to pious uses may be too vague an appcnnt- 
ment to be carried into effect, in a Court of Equity, upon general princi- 
ples ; yet, if it has been lon^ occupied for those uses, with the knowled^ 
and consent of the donor, his heirs may be perpetually injoined from d»- 
turbing the possession. Kurtz et oL v. Beatty et al. ii. 699. 

MALICIOUS PROSECUTION. 

In an action upon the case for a malicious prosecution, the defendant may, 
upon the general issue, show probable cause for the prosecution. Sheehee 
V. Resler, i. 42. 

MANDAMUS. 

1. If the right of the party applying for a mandamus be ^not clear, or if he 
has an adequate legal remedy, the Court will not grant the mandamus. 
Marine Ins. Co. v. Sank of Alexandria, i. 7. 

S. A writ of mandamus is the proper process to compel the Corporation of 
Washington to pay to the county treasurer one half of the expense of 
erecting a bridge over Rock Creek, according to the Act of Congress of 
July 1, 1812, § 11. United States v. Corporation of Washington, li. 174. 

8. See Appeal, 4. Deneale's Executor v. Young, ii. 200. 

4. A writ of error to the judgment of the Circuit Court of the District of 

Columbia, awarding a peremptory mandamus, is a supersedeas ; and if 
t}ie peremptory mandamus be issued after the filing of the writ of error, 
and within ten days after the rendidon of the judgment, it will be 
quashed. United ^ates v. Columbian Ins. Co. ii. 266. 

5. See Corporation of Washington, 5. United States v. Carherry, iL 

358. 

6. See ExRGUTiYE Officers, 1 to 8. United States v. Kendall, Postmaster- 

General, v. 163. 

7. See Attachment, 96. Id. 385. 
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Sec Attachment, 109. White v. Garke et ah v. 630. 

MANSLAUGHTER. 

1. Li manslaughter, a peremptory challenge is allowed in Virginia. United 

States T. McLaughlin^ L 444. 

2. Upon a conviction of manslaughter at common law, the Court will give 

judgment of fine and imprisonment under the Act of Congress of April 
SO, 1790, § 7. Ibid. 

3. See Challenge, 15. United States y. Craigy ii. 36. 

4. A slave convicted of manslaughter in Alexandria, D. C, may be punished 

by burning ia the hand and whipping. United StcUes y. Negro Tom^ iL 
1 14 ; United States y. C/orik, ii. 620. 

5. If the tenant kill the constable, who comes to make an unlawful distress for 

rent, the jury may, according to the circumstances of the case, find their 
verdict for manslaughter. United States v. Elizabeth Williams^ ii. 438. 

6. In 1827, mansUughter in the District of Columbia was punished by fine 

and imprisonment. United States y. Anderson^ iii. 205. 

7. See Indictment, 90, 91, 92. United States y. Henry Frye^ a Slave, iv. 

539. 

MANUMISSION. 

1. A sale of a slave upon an express condition that he should be free at the 

end of six years, is not a manumission under the Maryland Act of 1796, 
c. 67. JVejTO Fidelio v. DermoU, i. 405. 

2. A manumission by will, is not in prejudice of creditors if the real and per- 

sonal estate are sufficient without the value of the manumitted slave to 
pay all the debts of the testator. Ibid, 

3. A manumission by will, after a term of years, is not revoked by a codicil 

orderiifg a sale of all the testator's slaves, if, at the time of making the 
codicil, their term of service had not expired. Ibid, 

4. See Evidence, 253. United States v. Negro Jacob Bruce, ii. 95. 

5. See Freedom, 31. Negro Jo, Thompson y. Clarke, iL 145. 

6. Id, 32. Negro Sarah v. Taylor, ii. 155. 

7. Id. 48. Negro Alice v. Morti, ii. 485. 

8. Constructive manumission by will. Quando v. Clagett, iv. 17. 

9. See Evidence, 626. Negro Emanuel v. Ward, iv. 171. 

10. See Freedom, 73. Negro Kitty v. McPherson, iv. 172. 

11. Id. 76, 77. Negro Samuel v. Child et aL iv. 189. 

12. A testatrix charged her lands as well as her personal estate with the pay- 

ment of her debts and legacies, and, by her will manumitted certain of 
her slaves, to take effect at her death. The personal assets were not 
sufficient without the slaves, but with the real estate, were more than 
sufficient to pay the debts ^held, that such manumission was not " in pre- 
judice of creditors," and that the slaves were entitled to their freeaom. 
Negro Eliza and Kitty Chapman v. Fenunck, iv. 431. 

13. If the manumission be considered as a specific legacy, the assent of the 

executor was ^ven by sufierins the negroes to go at large, as free, for 
the period of eicht years after the death of the testatrix. Ibid. 

14. If there be a fund for the payment of debts and pecuniary legacies, the 

executor may be compelled to assent to a specific legacj. Ibid. 

15. A specific legacy shall not abate, or contribute, if there be enough without 

it. Ibid. 

16. A devise of real estate ''after payment of debts," is a chai^ of the debts 

upon the real estate. Ibid. 

1 7. An assent to a legacy cannot be revoked. Ibid. 

18. Emancipation by will, stands on stronger grounds than a specific legacy, 

and does not need the assent of the executor. Ibid, 
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MASmnSSlO^, (continued.) 
19. The burden of proof lies on the creditors to show that an emancipation by 
will is " in prejudice of creditors." Ibid. 

MARINER. 

1. An owner of a slave may hire him as a mariner to the master of a ressel 

for a foreign voyage, and may authorize his slave to sign the shipping 
articles, and will be bound thereby ; and the wa^es will be forfeited by 
any act of the slave which would forfeit his wages if he were a free man ; 
but his wages are not forfeited by his quitting the vessel afler the voya^ 
was ended, and before the cargo was discharged. Slacum y. Smithy iL 
^ 149. 

2. If goods are lost from the ship by the negligence of the mate, he cannot 

recover his wages ; but he is not liable ror a mere mistake in returning to 
the master a bale more than was actually received. Conner v. Levenng, 
ii. 163. 

MARINE CORPS. 

See Apprentice, 21, 22. Ex parte WUIicon Broum, y. 554. 

MARITIME LAW. 

The master of a steam ferry-boat is not liable for the wages of the hands. 
Harris v. Nugent, iii. 649. 

MARRIAGE. 

1. An indictment against a minister for joining in marriage persons under 

age, without the consent of their parents or guardians, contrary to the 
Act of Maryland, 1777, c. 12, § 9, must aver that the defendant was, at 
the time of solemnizing the marriage, a minister authorized and qualified 
to celebrate the rite of matrimony ; it must, also, if it contain an aver- 
ment that it was done without the consent of the parents, charge that 
there was then a parent living ; and that there was no guardian who 
could consent, or that it was without the consent of the gututlian, as well 
as without the consent of the parents. United StcUes y.McCormickjL 
593. 

2. See Bio AMY, 6. United States v. Jemegan, iv. 1. 
8. Id, 7, 8, 9. United States v. Jemegan, iv. 118. 

MARSHAL. 

1. The marshal is entitled to a feeofninetv pounds of tobacco for impanelling 

a jury in a criminal prosecution. United States v. McDonald, i. 78. 

2. The marshal's commission of five per cent, may be included in the replevin 

bond for rent Alexander v. Thomas, i. 92. 
8. The marshal may include his commission in the forthcoming bond ; and is* 
also entitled to his commission upon an execution on tiie bond. Thomas 
V. Brent, i. 161. 

4. If the plaintiff has received the debt and costs, the marshal cannot detain 

the defendant on a ca, so. for his poundage. Cousin v. Chubb, i. 267. 

5. An attachment from this Court for a witness in Yimnia is to be served 

and returned by the marshal of Virginia. Voss v. Luke, i. 331. 

6. The Court will not order the defendant's appearance to be stricken out so 

as to charge the manhal. Wood v. Dixon, i. 401. 

7. The marshal is entitled to a fee of S5.50 for summoning and impanelling 

a coroner's inquest in the county of Alexandria. Brent v. Justices of the 
Peace, i. 434. 

8. A prison-bounds bond ma^ be assigned by a depnty-mazshal in Alexandria 

county. Scott v. Wise, i. 473. 

9. The marshaTis liable if he suffer a debtor in execution to escape, although 

the debtor return into custody, and the marshal have him at tlie return of 
the CO, sa. United States ▼. Brent, i. 525. 
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MARSHAL, (continued.) 

10. The Court will not, on motion, dlacliarge a prisoner for debt who has the 

benefit of the prison bounds, because the creditor refuses to pay the 
daily allowance. Ex parte WilHam Wilson, ii. 7. 

11. See Insolvent, 21. ICnox et aL v. Summers et al, ii. 12. 

12. The marshal may justify appearance-bail at the second term after excep- 

tions taken at the rules. Qu(ere f Brent ▼. Brashears^ ii. 59. 
18. See Amercement, 3. WiUiams v. Craven, ii. 60. 

14. See Bail, 63. Heyer et aL y. Wilson, iL 869. 

15. See Assignment, 12. Ibid, 

16. A defendant committed in execution on a ca, sa, is liable to the marshal 

for his poundage, which may be recoTered in an action of assumpsit, 
Ringgold v. Glover, ii. 427. 

17. See Freedom, 49. Rebecca v. Pumphrey, ii. 514. 

18. See Amercement, 8. Winter y. Simonton, ii. 585. 

19. The marshal is bound to take sufficient appearance-bail in all cases, 

(except, &c.) and he is the judge of the sufficiency. Poe y. Mounger, i. 

145 ; nennett y. Pendleton, 1. 146. 
20; See Insolvent, 64. United States y. Smith, iii. 66. 
SI. See Adb^lnistratiok, 29. Ex parte Ringqold, iii. 86. 

22. See Attachment, 81. Ringgold y. Letpis, iii. 867. 

23. The plaintiff in a ca. sa. is Gable to the marshal for his poundage, as ^ 

soon as he has taken the bod^ of the defendant in execution upon that * 
writ. Mason y. Muncaster, iii. 403. 

24. The plaintiff in ^fi.fa. is also liable to the manhal for his whole pounda^ 

on the debt, if he levy goods to the value of the debt, whether they be 
sold or not. If sold, and they produce less than the debt, he can claim 
poundajge only on the amount made. Pnd. 

25. Tne original defendant is not liable, in any form of action, to the marshal, 

nor to the original plaintiff, for the poundage ; nor is he or his property 
liable for poundage, unless the judgment be for a sum larger than the 
debt due by the defendant, to be released on pa3rment of the amount 
really due with costs ; for tiie marshal cannot, on a fi. fa., make more 
than the amount of the judgment ; nor can he detain the debtor upon a 
ca. so. for more than that amount. Ibid, 

26. If the marshal has not returned the fi. fa. he may proceed to execute it 

for his poundage. Ibid. 

27. See Election, 7. Peyton y. Brent, iii. 424. 

28. See Bail, 80. Jackson y. Simonton, iv. 12. 

29. See Costs, 48. Ringgold y. Hoffman, iv. 201. 
- 80. See Fees, 20. Stcann y. Ringgold, iv. 238. 

31. See Bond, 17-21. Jackson y. Simonton, vr. 255. 

82. See Freedom, 95. RunatDays,vr.A^d. 

88. In case of riot, the marshal has a right to take the posse hud to call on all 
citizens to aid him in arresting the rioters ; and the citizens have a right 
to arm themselves. United States v. Fenwick et al iv. 675. 

34. See Execution, 58. United States v. Williams, y. 400. 

S5. Id. 56. Gaylor v. Dyer, v. 461. 

86. See Attachment, 105. Allen v. Croghan, v. 517. 

87. See Execution, 58. Vunningham v. Offutt, y. 524. 

88. See Amendment, 48. Linthicum v. Remington, v. 546. 

39. See Execution, 59. Ibid. 

40. See Escape, 2. United States y. Williams^ y. 619. 

MASTER AND SERVANT. 

A servant sellins liquor for his master witiiout license, is not liable to the 
penalty. United States y. Paxton, i. 44. 

VOL. VI. 21 



242 GENERAL INDEX. 

MASTER OF VESSEL. 

1. A master of a vessel is not liable to the penalty of the Act of Virginia for 

carrying a slave out of the Commonwealth, unless he did it knowingly. 
ilfcOi«v.^i;<f,i. 188. 

2. By the Virginia -law of January 25, 1798, § 6, 7, a master of a vessel is 

liable to the owner of a slave for his loss, if he take the slave out of the 
county of Alexandria, District of Columbia, without the written author- 
ity of his owner, or a compliance with the other requisites of the act. 

A general hiring to the defendants for eleven months, without any limita- 
tion as to the nature or place of his employment, is not such a permission 
as the act requires, although the plaintiff knew that the defendant's occu- 
pation was that of a master of a vessel, and the slave was a seaman. 

The person to whom the slave is hired is not the owner, within the meaning 
of the statute. Park v. WilliSy ii. 83. 

3. See Lien, 15, Vowel v. Bacon, iv. 97. 

4. See Fishing Ground. Mason v. Mansfield, iv. 580. 

MECHANICS' BANK OF ALEXANDRIA. 

Under the charter of the Mechanics' Bank of Alexandria, it is not neces- 
sary that the eight directors who are to be practical mechanics, should be 
in actual practice at the time of the election. Gray et al. y. Mechanics^ 
Bank, ii. 51. 

MEDICAL SOCIETY. 

1. A physician practising in Washington, D. C, without a license from **the 

medical society of the District of Columbia," may maintain an action at 
law for his services, if, during the time of those services there was no 
existing *^ medical board of examiners of the District of Columbia." 
Woodside v. Baldmn, iv. 174. 

2. In a prosecution for practisino^in the medical art, and receiving payment 

therefor, in the District of Columbia, without having first obtained a 
license from the medical board of examiners of that district, or producing 
a diploma, the Court will not compel a witness to produce the medicine 
which he received from the defendant. In such a prosecution, the Court 
will not permit the United States to examine as to any specific instances, 
of which previous notice has ndt been given. United States v. John WUr 
liams, V. 62. 

3. The application, by an oculist, of liquid to the eyes, is not the practice of 

medicme, but rather of surgery. Ibid, 

4. In such a prosecution, it is competent for the defendant to show that the 

charter is vacated by nonuser ; and that there was no board of exam- 
iners deiure. 
A boArd of examiners not elected or continued in being by filling up vacan- 
cies, but elected annually, is not a legal board. lUd, 

5. It is incumbent on the United States to show that the medical society had 

a corporate existence at the time when, &c., that the board of examiners 
'was originally elected by at least seven members of the society ; and that 
the officers were duly appointed, and that if the minutes of the proceed- 
ings of the society were lost, the United States must prove their contents, 
and show that, at the time when, &c. there yas a competent board of 
examiners dejure. Ibid. 

6. An information in the nature of a writ of quo warranto will not be issued 

at the suit of an individual alone, to try the validity of a private corpora- 
tion ; but upon an indictment for a violation of the charter, the defendant 
may show toat the charter was vacated. Ibid. 

7. See License, 6. Ibid. 

MEMBER OF CONGRESS. 

Assault and Battbbt, IS. United States y. Houston^ ir. 261. 
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MtLITIA. 

1. A justice of the peace of the District of Columbia is not an officer, judicial 
or executive, of the United States, and is liable to militiardutj. IVise t. 
WUkers, i. 262. 

2( Judgment upon ten days' notice cannot be given upon the bond of a collec- 
tor of militia-fines. Enoch Spauldin^s case, i. 387. 

3. A warrant officer of the navy is exempt from militia-duty. Sanford t. 

Boyd^ ii. 78. 

4. See Impressment. Jacobs v. Levering^ ii. 117. 

5. In an action of trespass against the marshal of the District of Columbia, for 

levying a distress for a militia-fine, it is only necessary for him, in his 
justification, to prove those facts which give jurisdiction to the military 
court, and that it was regularly constituted, and inmosed the fine. The 
acts of such a court are presumed to be correct, ana it is not competent 
for the plaintiff to show their irregularity. Slade v. Minor y ii. 139. 

6. An alien is not liable to militia duty. Ihid. 

7. The clerks employed in the offices of the Several departments of the govern- 

ment of the United States are not liable to militia-duty. Ex parte W. S» 
Smith, ii. 693. 

8. In order to justify the marshal for arresting a man upon a militia-fine, it is 

not necessary that the list of fines should have been delivered to him by 
the clerk of the court-martial within fifteen days afler the session of the 
appellate court, as required by the 4th § of the Militia Act of the District 
of Columbia, liyan v. Ringgold, iii. 5. 

MILL. 

See Evidence, 482. Pierson v. Elgar, iv. 454. 

MISDEMEANOR. 

1. The want of the name of a prosecutor at the foot of the indictment for a 

misdemeanor is no ground for arresting the judgment United States y. 
Jamessanj i. 62. 

2. A capias is the proper process upon indictment for misdemeanor. Ibid. 

3. Misdemeanors in Alexandria County, are not to be tried until the term 

next afler that to which the capias shall have been returned executed. 
GenercU Rule, A. 122, 

4. The name of a prosecutor must be written at the foot of an indictment for 

keeping a bawdy-house. United States v. Mj^ry Raidinson, i. 83. 

5. Upon a conviction for disturbing a religious congregation in Alexandria 

County, the punishment is fine and imprisonment, to be assessed by the 
jury. United States v. Aubrey, i. 185. 

6. It is no ground of general demurrer to an indictment for misdemeanor 

under the laws of Virginia of 1792 and 1795, that the name of a prosecu- 
tor is not written at the foot of the indictment. United States v. Sanford^ 
hZ23. 

7. Upon a recognizance for the appearance of the defendant in a case of mis- 

demeanor, he is bound to appear on the first day of the term. United 
States y. Hodgkin, i. 510. 

8. In cases of misdemeanor, the Court, in Alexandria, will not compel the 

traverser to plead to the indictment until a prosecutor's name be written 
thereon ; ana the recognizance will be respited, unless the attorney of 
the United States shall satisfy the Court that it is a case which ought to 
be excepted out of the general rule. United States v. Carr, iL 439. 

9. See Indictment, 56. United States v. Helriggle, iii. 179. 

10. The name of a prosecutor must be written at the foot of every indictment 
for a misdemeanor in Alexandria County, before it be sent to the Grand 
Jury, unless it be founded upon a presentment made n|)on the knowledge 
of two of the Grand Jury, or upon the testimony of a witness called upon 
by the Court or the Grand Jury. United States v. Shackelford^ iiL 287. 
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MISDEMEANOR, (continued.) 

11. See Felony, 7. United &ates t. Learned^ iv. SS5. 

12. See Forgery, 21. Ibid, 

18. It b a misdemeanor at common law to peniiade, instigate, and excite ano- 
ther to coDunit assault and battery. United States v. Lyles, iv. 469. 

14. See Cruelty, 3. United States v. R. B, Hoyd^ iv. 470. 

15. See Bail, 88. United States ▼. Milbum^ iy. 478. 

16. See Indictment, 98, 99. United States t. Henning^ iv. 608. 

MISNOMER. 

1. After plea of misnomer in abatement, the Court will not sufTer the record 

to be amended but upon payment of costs, and a discharge of the bail. 
Payen v. Hodgson, i. 508. 

2. A mistake of the clerk in misnaming one of the parties, in the commission 

to take the deposition of a witness, may be amended by the order to issue 
the commissions in case of the death of the witness before the trial Boone 
Y. JanneVy ii. 812. 
8. Quasrej whether the misnomer of a corporation aggregate must be pleaded 
in abatement Central Bank v. TayloCy ii. 427. 

4. See Limitation, 88. Bank of Colwnbia v. Jones, ii. 516. 

5. The title of the cause, written on the margin of a plea, is no part of the 

plea, but is only an intimation to the clerk in wnat cause he is to enter 
the plea ; and a mistake of the name of one of the pardes in the cause, 
made in the marginal title, is not fatal to the pica, even on special 
demurrer. Bank of Columbia y. Ott's Administrator, ii. 529. 

6. See Abatement, 9. Brooklyn White Lead Co. v. Pierce, iv. 581. 

MISTAKE. 

1. The acceptor of a bill of exchange given for the amount of an award, can- 

not ayul himself of the mistake oi the arbitrators in making up their 
award. Miller y. Butler, i. 470. 

2. A purchaser of a vessel who has paid the expenses and disbursements of a 

previous voyage, upon the order of the master, cannot recover them from 
the master, alSiough he paid them under a mistaken expectation that he 
was to be reimbursed out of the freight Hodgson v. Butts, i. 488. 
8. A mistake of the law is not a ground of relief in equity where no fraud is 
charged. Robinson v. Catkcart, ii. 590. 

4. See Contract, 83. Chesapeake and Ohio Canal Company v. Dulany, iv. 

85. 

5. See E vidbncb, 448. Becd v. Dick el al. iv. 18. 

MONEY. 

1. Judgment for sterling money ; Irish sterling. Bond v. Grace, i. 96. 

2. Upon a deed made in 1779, reserving an annual rent of £26 current 

money of Virginia forever, the rents accruing during the exis^nce of 

Saper money are to be reduced according to the scale of depreciation. 
larsteller v. Faw, i. 117. 
8. The delivery of counterfeit money by the defendant to a person to be 
passed off, generally, for the benefit of the defendant, is not a passing " in 
payment" within the Vii^nia Act of December 19th, 1792. United 
States V. Venable, i. 416. 

MORTGAGE. 

1. In a suit between contending mortgagees the mortgagor is a competent 

witness for the first mortgagee to identify the goods described m the 
first mortgage. Wagner v. Watts, ii. 169. 

2. A mortgage, of ^ the whole of mv stock of books and stationery now re- 

maining in my possession, and also such Additions thereto as I may here- 
after nudce, from time to time, to the same," is not void for uncertainty ; 
but conveys only the stock on hand at the date of the mortgage. Ibid, 
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MORTGAGE, (continued,) 
8. See Election, 8. VoweU y. Thompson^ iii. 428. 
4. See Equity, 90, 91. OUver v. Decatur^ iv, 458. 

MULATTO. 

See By-Law, 33, 34, 35. Ex parte Thomas WxUiams^ iy. 343. 

MURDER 

1. Dying declarations are eTidence. United States y. McGwk^ i. 71. 

2. See Evidence, 472, 478. United States v. Taylor^ iy. 838. 

3. See Jury, 29. United States y. McMahon^ iv. 573. 

4. See Evidence, 500, 501. Ihid, 

5. See Burglary, 2. United States y. Bowen^ iy. 604. 

6. See Evidence, 488-493. United States y. Woodsj i?. 484. 

NATURALIZATION. • 

1. A deposition, in 1802, that the deponents have known the applicant ''since 

the year 1793, in New York,'' is not evidence that he was residing in the 
United States before the 29th of January, 1795. Ex parte Tucker, i.89. 

2. Five years continued residence was necessary un^er the Act of Aprils 

1803. Ex parte Walton, i. 186 ; Ex parte Saunderson, i. 219. 

3. A foreign mariner residing in Alexandria five years, but occasionally, dur- 

ing that time, sailing from that port in American vessels, may be natural- 
ized. Ex parte Pasqualt, i. 243. 

4. A feme covert may be naturalized. Marianne Pic's case, i. 372. 

5. Naturalization cannot be proved by parol. Slade y. Minor, iL 139. 

6. Sec Alienage, 6, 7, Matthews y. Roe et al. iii. 699. 

Ml EXEAT. 

1. If the sureties of an administratrix reside out of the district, a ne exeat will 
be CTanted to restrain her from moving away with the goods before final 
settlement of her administration account, but it will not be granted 
against her sureties. Patterson y. McLaughlin, i. 352. . 

d. In Alexandria county a ne exeat will not lie to restrain a garnishee from 
going out of the District of Columbia. Patterson v, Bowie et al. i. 425. 

3. In an action for maliciously holding the plaintiff to bail upon a ne exeat for 

a larger sum than was due, the Court will grant a new trial, if the yer- 
diet be against the weight of the eyidence. Zantsdnger y. Weightman et 
oL ii. 478. 

4. In granting a new trial, the Court will make it a condition that the yerdict 

shall stand until another shall be rendered. Ihid, 

5. In an action for maliciously holding the plaintiff to bail upon a ne exeat, 

the plaintiff may giye eyidence that he has suffered in the public estimi^ 
tion in consequence of the process of ne exeat, but not in consequence of 
reports circulated by the defendant, though such imports may be given 
in eyidence by the plaintiff to show malice in the defendants ; nor can 
he giye evidence of special damage not averred in the declaration. The 
plaintiff, in such an action must snow both malice and the want of proba- 
ole cause and that the defendants knew that diey had not probable cause. 
The bill and afiidayit, and the order of the judge granting the ne exeat^ 
are prima facie evidence of probable cause. Ibid. 

6. A ne exeat-bond only binds the sureties to the extent of the final decree of 

the Court ; and if the plaintiff conlinaally remain in the district, accord- 
ing to the condition of the bond, they will be dischaiged alt<^ther. 
Ibid. 

7. The declaration, in such an action, must aver the want of probable cause; 

and for the want of such an averment the judgment will be arrested. 
Ibid. 

21» 



246 GENERAL INDEX. 

NEGLIGENCE. 

1. Upon a coant charging negligence of the defendant and his serTanta, it is 

sufficient to prove negligence of the servant. Dobbin v. Foyles, iL 65. 

2. A count for injuring the plaintiff's mare by negligence, and a count upon 

a promise to return the mare safe, may be joined ; and advantage can 
only be taken of the misjoinder, if it be one, by special demurrer. Ibi(L 

3. The surety in an official bond conditioned that the principal shall ^^ &ith- 

fully ** execute the duties of his office, is not liable for nonest error of 
ju(]^:ment, or want of skill, of the principal ; but gross negligence is want 
of fidelity. Common Council of Alexandria y. CorsCj iL SSS. 

4. The owners of a stage coach are liable for the negligence of their agent in 

suffering the plaintiff's slave to be taken away m their coach ; but not if 
the agent has used all the diligence necessary and usual in like cases. 
Lowe v. Stockton et al. iv. 537. 

5. In an action on the case for negligence of the defendant's driver in running 

against the plaintiff's stage-coach, the plaintiff's driver is not a compe- 
tent witness for the plaintiff without their release. 
A release, under the seal of one of the copartners is a sufficient release of a 
joint cause of action. Beltzhoover et al. v. Stockton et al. iv. 695. 

6. roT negligence of an agent the principal only is liable. It is negligence to 

suffer a slave to go off in the coach upon a false certificate en treedom. 
The owners only are liable. Mandeville v. Cokendorfer^ iii. 897. 

NEGRO. 

1. A free negro is a competent witness against a free white man. QjMxrt^ 

United States v. Fisher, i. 244. 

2. Free-bom negroes, not subject to any term of servitude by law, are com- 

petent witnesses in all cases. Color alone is no objection to a witness. 
united States v. MuUany, i. 517. 

3. A slave is not a competent witness a^inst a free-born mulatto, not subject 

to any term of servitude by law. united States v. Peggy Hilly i. 621. 

4. The affidavit of a manumitted negro is sufficient ground for an order to 

issue a summons returnable immediately, upon a petition for freedom. 
Negro Nan v. Moxley, L 523. 

NEW TRIAL. 

1. Misbehavior of jurors is not a ground for a new trial, if it has not affected 

the verdict. Henry v. Ricketts et al i. 645. 

2. The refusal of a new trial is not error. Ibid. 

3. A new trial will not be granted on affidavit that the plaintiff has since 

discovered testimony to discredit a witness who was examined at the 
trial, if that witness was the only witness to the point on which he testi- 
fied. Brooke v. Peyton, i. 128. 

4. A new trial will not be granted because the verdict is against the weight 

of evidence if substantial justice has been done. John8t4m v. Harris, i. 
257. 

5. Information given by one juror to the others after they have retired, is not 

sufficient ground for a new trial if the verdict has done 'substantiial jus- 
tice between the parties. Cherry v. Sweeny, L 630. 

6. The Court will not lend an easy ear to affidavits of juron as to their pro- 

ceedings after they have retired. Ibid, 

7. If the jury take out the coroner's inauest and depositions, and find the de- 

fendant guilty of murder, a new tnal will be granted. Vnked States t. 
Michael Clarke, ii. 152. 

8. In cases of tort, courts have seldom granted new trials on the ground of 

excessive damj^,8, unless they were so excessive as to imply gross parti- 
ality or oorrnption on the part of the jury. Swann v. Bowie, u. 221 . 

9. If, at the trial, all objections to a deposition are waived, and a new trial be 
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NEW TRIAL, (cofUinued.) 

granted, the Conrt inll not fuffer objectionB to be made to the same de- 
position upon the new trial. Edmondson v. Barrell, ii. 228. 

10. A motion in arrest of judgment and for a new trial may be made at the 

same time, but the motion in arrest will be first heard. Turner ▼. FoxaU^ 
ii.824. 

11. A motion for a new trial, or in arrest of judgment, is a waiver of the bene- 

fit of a stay of execution agreed upon by the parties. Brent y. Coyle^ ii. 
848. 

12. See Bills and Notes, 166. Coote y. Batik of (he United States, iii. 95. 

13. If the jury take out the plaintiff's account without the consent of the de- 

fendant, the Court will grant a new triaL Hutchinson v. Decatur, iii. 
291. 

14. See Jury, 58. Orme v. Pratt, iv. 124. 

15. There is no rule, or practice, which forbids the Court to grant a new trial 

where the verdict is against the weight of evidence. A motion for a new 
• trial is an application to the sound legal discretion of the Court Lhyd 
V. Scott, iv. 206. 

16. See Joint Defendants, 15. United States v. CampbeU, et aL iv. 658. 

17. See Costs, 50. Howe v. McDermott, iv. 711. 

18. See Judgment, 101. United States v. Hastings, v. 115. 

19. See Jury, 75. Simms v. Templeman, v. 163. 

NIL DEBET. 

Nil debet is not a good plea, in the District of Columbia, to the judgment of 
a State court in Kentucky ; but the defendant may, with the leave of the 
court, and upon terms, withdraw it, and plead nul tid record. Short v. 
Wilkinson, ii. 22. 

NOLLE PROSEQUI 

1. A nolle prosequi, without the consent of the defendant, after the jury has 

been sworn, is equivalent to an acquittal, and may be so pleaded. United 
States V. Farring, iv. 465. 

2. See Covenant, 7. Kurtz v. Becker, v. 671. 

NOTARY. 

See Bills and Notes, 208. Whitney v. Huntt, v. 120. 

NOTICE. 

1. One hour's notice to the attorney at law of the opposite party, of the time 

and place of taking a deposition, when the party lives in the same village 
or town, is reasonable, unless special circumstances should render it un- 
reasonable. Leiper v. Bickley, i. 29. 

2. The affidavit of service of notice, by leaving it with the defendant's wife, 

need not state that she was informed of the purport of the notice. Mc- 
Call V. Towers, i. 41. 
8. Notice, given to the attorney at law^of a motion for a dedimos, is sufficient 
Potts V. Skinner, i. 57. 

4. An hour's notice of taking a deposition in Alexandria is sufficient. NichoUs 

V. White, i. 58. 

5. Where there are two joint indorsers, notice must be given to both. Gantt 

V. Jones, i. 210. 

6. Notice to the indorser is necessary, unless he knew that the maker was 

insolvent at the time of his indorsement Morris v. Gardner, i. 213. 

7. Where the parties live within two miles of each other, nine days' delay is 

fataL Ibid, 

8. Reasonableness of notice is to be left to the jnry . Cox v. Simms, i. 238. 

9. One day's notice, to the attorney at law, is sufficient to take the deposition 

of a seafaring man, under the Maryland law of 1721, c. 14, § 3 ; but it 
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NOTICE, (continued.) 

cannot be reaa unless the witness has gone from the district Bowie y. 
Talboty L 247. 

10. The Court, at an adjourned session, will not hear a motion to dissolve an 

injunction, upon notice given after the first session of the term. Burford 
T. Ringgoldy i. 253. 

11. Notice, of motion to dissolve an injunction, given on the first day of the 

term, is notice that the motion is to be made at the next succeeding 
term. Ramsay v. Wilson, i. 304. 

12. It is necessary Uiat the holder of a foreign bill of exchange, protested for 

non-acceptance, should give notice of the protest as soon as possible, un- 
der all tne circumstances, according to the usual course of communica> 
tion. lAndenhurger v. Wilson, i. 340. 

13. Under the Vii^nia laws respecting the taking of depositions, notice to the 

attorney at law is not sufficient Wheaton v. Love, i. 429. 

14. In an action against a suret}' in a bond to perform a decree, it is not neces- 

sary that notice of the decree should have been given to the principal. 
White V. Swift, i. 442. 

15. Notice, to produce a book of accounts, ^iven on the preceding evening, is 

sufficient when the counting-house of the party is near the court-house. 
Shreve v. Dulany, i. 499. 

16. In the time of war, duplicate notices of protest of a bill of exchange should 

be sent PhUlips v. Janney, i. 502. 

17. Two hours' notice of taking a deposition in Alexandria, where all the par- 

tics resided, was too short. Jamieson v. Willis, i. 566. 

18. Notice of a motion for a dedimus to take depositions in a foreign country 

may be given to the attorney at law. Irvinq v. Sutton, i. 575. 

19. See Deposition, 57. Barrell v. Limington, iv. 70. 

20. See Chesapeake and Ohio Canal Company, 10. Chesapeake and 

Ohio Canal Co. v. Union Bank, iv. 75. 

21. See Deposition, 58. Atkinson v. Glenn, iv. 134. 

22. See Bills and Notes, 190. Bank of Alexandria v. Stcann, iv. 136. 

23. A notice cannot be served on Sunday. Chesapeake and Ohio Canal Co. v. 

Bradley, iv. 193. 

24. See Guaranty, 2. Dobbins et al. v. Bradley, iv. 298. 

25. The ten days' notice required by the Act of Congress of March 1, 1823, 

§ 7, was for the benefit of the appellant, not of the appellee. Corpora- 
tion of Washington v. Eaton, iv. 352. 

26. See Ejectment, 14. Waters v. Butler, iv. 371. 

27. See Bills and Notes, 201. Bank of the United States v. WaUerstonf iv. 

445. 

28. Evidence, 499. Bank of the United States v. Davis, iv. 533. 

29. See Corporation of Georgetown, 2. Wright v. Corporation of George- 

town, iv. 534. 

30. See Equity, 94. Caldwell v. Walters, iv. 577. 

31. See Attachment, 90. Davidson v. Donov>an, iv. 578. 

32. See Baltimore and Ohio Railroad Company, 4. Baltimore and 

Ohio Railroad Co. v. Van Ness, iv. 595. 
83. See Bills and Notes, 202. Bank of the United States v. Macdonald^ iv. 
624. 

34. Id. 208. Whitney v. Huntt, v. 120. 

35. See Ejectment, 14. Worthington v. Etcheson, v. 302. 

36. Id. 19. Costigan v. Wood, v. 507. 

37. See Deposition, 63. Young ▼. Davidson, v. 515. 
88. See Equity, 188. Walker v. Parker, v. 639. 

NUISANCE. 
1. A public gaminghouse is a coiomon nuisance at common law. Uinted Slate$ 
▼. Ismenardj 1. 150. 
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NUISANCE Iconfinued.) 
2. See Disorderly House, 7. United States r. Dixon^ iy. 107. 
8. Sec Bricks, 2; 3, 4, 5. Ward v. Corporation of Washington^ it. 282. 

4. See Cruelty, 4 l/ntV^^f Staies v. Jackson^ iv. 488. 

5. See Disorderly House, 18. United States v. £/tfer, iv. 507. 

6. See Cruelty, 5. United Staies v. Cross, iv. 608. 

OATH. 

1. A juror cannot be permitted to affirm instead of taking the usaal oathy un- 

less he is one of those people "who hold it unlawful to take an oath on any 
occasion. Wilson Bryan's case, \. 151. 

2. A juror may be sworn with uplifted hand, instead of touching the Evan- 

gels. Ibid. 
8. The oath required by the Virginia law of December 17, 1 792, § 4, is of no 
avail unless taken within sixty days after the removal of the party. Lucy 
V. Siadej i. 422. 

4. A warrant of commitment should state probable cause, supported by oath 

or affirmation. Ex parte Burford, i. 276. 

5. A promissory oath cannot be the subject of an indictment for perjury. 

United States v. Glover, iv, 190. 

OFFICE JUDGMENT. 

1. A special demurrer will not be admitted to set aside an office judgment. 

Whetcroft v. Dunlop, i. 5. 

2. Special bail will not be required on setting aside an office judgment, unless 

appearance-bail was required. Shean v. Towers, i. 5. 
8. A plea to the iurisdiction is a good plea in bar after an office judgment. 
Smith V. Mcdeod, i. 43. 

4. An office judgment may be set aside on the plea of *' never executrix." 

Alexander v. West, \. 88. 

5. Upon a motion to set aside an office judgment upon an injunction-bond, 

the Court will not suffer the defendant to plead that the obligee was dead 
at the time of the execution of the bond. Porter v. Marsteller, i. 129. 

6. Office judgments rendered between the original session and an adjourned 

session of a term cannot be set aside at the adjourned session. Menuh 
randum, i. 159. 

7. When the office judgment is set ande by the defendant, the plaintiff may 

have the cause continued at the defendant's costs. McCutloch v. Dehutts, 
i. 285. 

8. In an action upon an auctioneer's bond, for not paying over to A. and B. 

money received for sales at auction ; a rejoinder that it had not been 
established, by a judgment ; that money was due to them by the auction- 
eer; is an issuable plea to set aside an office judgment. Mayor and 
Commonalty of Alexandria v. Moore, i. 440. 

9. If defendant die after office judgment and writ of inquiry awarded, his ad- 

ministrator cannot plead ^'•plene administravit ; " nor any other plea which 
the original defendant himself could not have pleaded. Janney v. Man- 
demlle, ii. 81. 

10. See Limitation, 22. Gregg v. Bontz, ii. 115. 

11. Id. 31. Mechanics Bank v. Lynn, ii. 246. 

OFFICERS. 

1. Officers of the Court cannot be bail without the leave of Court. General 

Rule, i. 246. 

2. A justice of the peace in the District of Columbia, is not an officer of the 

United States, and therefore not exempt from militia duty. Wise v. 
Withers, i. 262. 
8. It is not necessary that a peace-officer should have a warrant to justify him 
in suppressing an affray. United Slates v. Pignely i. 810. 
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OFFICERS, (continued.) * 

4. It is to be presumed that a sworn officer has discharged his datj faithfully. 

Dunlop y. Munro€j i. 5S6. 

5. A constable having a warrant to arrest a man for assault and batter}', has 

a right to break open the door of the offender's dwelling-house to arrest 
him. United States v. Faw, i. 487. 

OFFICIAL BOND. 

1. In an official bond, the words " well and faithfully execute the office, and 

in all things relating to the same, well and faithfully behave," mean the 
«ame as the words " faithfully perform the trust reposed in them.** Bank 
of the United States v. Brent, ii. 696. 

2. Such a bond given by a teller of a bank is not void, because executed 

fourteen days after he had entered on the duties of his office. Ibifi. 

ORPHANS' COURT. 

1. The register of the Orphans' Court in Alexandria, is entitled to the cus- 

tody of the record booxs of wills, of the late Court of Hustings. United 
States v. Deneaie, i. 34. 

2. The Orphans' Court of Alexandria County cannot, in aAy case, grant letters 

testamentary without security, unless the testator's personal estate is 
sufficient to pay all his debts. Ex parte E. J. Lee, Executor of Craik, i. 394. 
S. Upon attachment from the Orphans' Court, for contempt in not appearing 
to answer, &c., the marshal cannot detain the party after the return-day 
of the attachment, unless by an order of commitment by that Court 
Ex parte Burford, i. 456. 

4. An issue sent by the Orphans' Court to this Court, to try the validity of a 

will, cannot be removed to the other county, under the Act of Congress 
of June 24, 1812, § 8. Carter v. CuUmg, ii. 58. 

5. New evidence cannot be heard upon an appeal from the Orphans' Court. 

Gittings v. Burch, ii. 97. 

6. See Administration, 23. NichoUs v. Hodge, ii. 583. 

7. Id. 24. Ibid, 

8. Id. 25. Ibid. 

9. An executrix has a right to appeal from a sentence of the Orphans' Court 

to this court, without giving security to prosecute the appeal with effect, 
and the Court will grant a mandamus accordingly. Deneale v. Young, ii. 
200. 

10. When an issue is sent from the Orphans' Court to be tried in this court, 

and is accompanied by the libel and answer, they may bo read in evi- 
dence upon the trial of the issue. Evans v. Evans, ii. 240. 

11. See Administration, 29. Ex parte Ringgold, iii. 86. 

12. See Appeal, 19, 20, 21. Mauro et al. v. Ititchie, iii. 147. 

13. See Guardian, 6-18. Ibid. 

14. Id. 15, 16. United States v. Litle, iii. 251. 

15. Jd. 20, 21. Smoot v. BeU, iii. 843. 

16. See Apprentice, 10. Charles v. Matlock, iii. 230. 

17. Id. 11. May v. Bayne, iii. 335. 

18. The order of the Orphans' Court, chai^ng the administratrix with the 

whole amount of inventory, did not change the ownership of the goods, 
80 as to make her the owner thereof in her own right Smith v. Billing, 
iii. 855. 

19. See Administration, 33. Wilson v. Kose, iii. 871. 

20. Upon an issue from the Orphans' Court devisavit vet non, the party contest- 

ing the will, has a right to open and close the argument to the jury. 
Carrico v. Kerby, iii. 594. 

21. See Deposition, 54, 55. Walsh v. Walsh, iii. 651. 

22. See Guardian, 24. United States y.Nicholls,iy. 191. 

23. See Appeal, 23. Tracy v. Scott, iv. 250. 
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ORPHANS' CtoURT, (continued.) 

24. See Guardian, 25. United States ▼. NichoUsj iy. 290. 

25. See Apprentice, 14. Bell v. English j iv. 332. 

26. Id. 15. Hines v. Hewilt, iv. 471. 

27. See Administration, 40. Union Bank y. iSfmt(A, ir. 509. 

28. /rf. 42. Laird v. Dicit, iv. 666. 

29. See Appentice, 17. Gody v. Plant, iv. 670. 
80. Id. 18. 5miVA v. Eltoood, iv. 670. 

31. it/. 20. Smith V. £//io/, iv. 710. 

32. See Administration, 44, 45. Atkinson ▼. Bobbins, v. 312. 

83. /rf. 47-52. Lupton v. Janney, v. 474. 

84. See Appeal, 30. Newton v. Carhery^y. 626. 

35. The Orphans' Court has no power to annex conditions to the payment of 
the dividend of a judn;ment at law recovered against the intestate for 
instalments due upon tne stock of the Chesapeake and Ohio Canal Com- 
pany. Chesapeake and Ohio Canal Co. v. Johnson, v. 643. 

OYER. 

1. Oyer of a judgment of a State Court will not be given unless prayed 

before the expiration of the rule to plead. Cull v. Allen, i. 45. 

2. After plea, replication, rejoinder, and special demurrer, the defendant is 

not entitled to oyer of the plaintiff's letters of administration, nor to 

Slead that the plaintiff is not administrator. Grahame v. Cooke, i. 116. 
;hough the plaintiffs name themselves administrators, yet if they have 
not made profert of their letters of administration, they are not bound to 
give oyer of them. Mason*s Administrators v. Lawrason, i. 190. 
4. After oyer prayed and demurrer by the defendant, the plaintiff is not 
bound to give oyer at a subsequent term. Offutt v. Beaity, i. 213. 

PARCENERS. 

1. If one of four parceners be an alien, the land descends to the other three. 

Contee v. Godfrey, i. 4 79. 

2. A decree of partition does not|)ass an>'thing from one coparcener to another. 

Ibid. 

PARISH. 

1. The vestry and wardens of the Protestant Episcopal Church of Alexan- 

dria, were the vestry of the Protestant Episcopal Church in the pariah 
of Fairfax, in the ecclesiastical meaning of those words as modified by 
the laws and constitution of Virginia and the canons of the church. 
Mason v. Muncaster, ii. 274. 

2. By the sale made under the decree in the case of Taylor et al. v. Terrett 

et al. the purchasers became privies to the church, and may avail them- 
selves of the estoppel resulting from the warranty of Daniel Jennings 
the original grantor. Ibid. 

PARTITION. 

1. A decree of partition between heirs some of irhom are aliens, does not 

estop those who are not aliens from claiming the whole in ejectment 
Contee v. Godfrey, i. 479. 

2. See Parceners, 2. Ibid. 

3. See Descents. Tolmiey. Thompson, m. 123. 

4. See Equity, 51, 52, 53. Hastings v. Cranberry, iii. 819. 

5. Id. 99-102. Shaw v. Shaw, iv. 715. 

6. See City Surveyor. Miller r. ElHot, v. 543. 

PARTNERSHIP. 

1. In an action at law by one partner against another, the partnership-book 
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PARTNERSHIP, (continued,) , 

kept by the defendant is not evidence against the pluntiff, althougli it 
had been in his possession. Sutton ▼. Mandevilfe, i. 2. 

2. In assumpsit for goods sold and delivered, the defendant may proYe a part- 
nership between the plaintiff and the witness, by the witness. Lovejoy 
V. Wilson, i. 102. 

S. In an action for goods sold by ^ Tibbs & C!ompany," the ^intiffs must 
prove themselves to be the firm of Tibbs & Company. TiJtbs et oL t. 
Parrott, i. 818. 

4. To support a plea in abatement for not naming all the joint promissora, it 

is not necessary for the defendant to prove that the plaintiff knew he 
was dealing with a copartnership. Norwood ▼. Lutton, i. 327. 

5. If the goods sold belonged to a partnership at the time of the sale, the 

action must be brought in the name of all the partners, although the 
defendant was ignorant of the partnership. Bennett v. Scott, i. 839. 

6. If the only resident member of a copartnership, who are plaintiffs, die 

pending the suit, the defendant may aemand security for costs. Lambert 
V. Smi&, i. 347. 

7. If all the members of a partnership are not named as plaintiffs, the defend- 

ant may avail himself of the objection upon non assumpsit. Came et al. 
V. McLanefi, 351. 

8. It is not incumbent upon joint plaintiffs to prove that they are joint part- 

ners. Woodward v. Sutton, i. 351. 

9. To prove a partnership, parol evidence cannot be given of the contents of 

pnnted cards ; nor can general reputation of partnership. Wilson t. 
Coleman et aL i. 408. 

10. Upon a joint shipment by three persons, the master is not liable to an 

action by two only, for breach of orders given by the three. Young jr 
Deblois v. Black, i. 432. 

11. Afber the dissolution of a partnership, one of the partners having authority 

to collect the debts may transfer to himself a debt due to the firm. 
Oxley V. WUlis, i. 436. 

12. Under the Yiiginia law, an action may be maintained upon a promissoiy 

note, against a secret partner who has not signed it. Bank of Alexandria 
V. MandeviUe, i. 575. 
18. A creditor of a firm is a competent witness to prove its existence. Tbid. 

14. A secret partner is not liable, unless the money came to the use of the 

partnersnip. Ibid. 

15. If one of two joint partners or contractors is sued alone, upon a joint con- 

tract, he must plead it in abatement, he cannot take advantage of it upon 
the general issue. Clementson v. Beatty, i. 1 78. 

16. A copartnership is not chargeable for goods sold to one of the partners for 

his separate use, although he ordered them to be charged to the firm, if 
the vendor knew, at the time, that they were for the sole use of that part- 
ner. OuUat et al. v. Tucker, ii. 38. 

17. The defendant cannot set off a separate debt of one partner against a part- 

nership claim. Lynn v. Hall, u. 52. 

18. See Evidence, 280. Nicholson v. Patton, iL 164 

19. See Deposition, 28. Garrett v. Woodward,u, 190. 

20. In order to charge Robert upon a bill drawn by James in his own name, it 

is necessary to prove that James and Robert carried on business m psjrt- 
nership under the firm of James. Prima facie it is the sole bill of James. 
Nicholson V. Patton, ii. 161. 

21. See Evidence, 340, 341. Hutchinson v. Peyton, ii. 865. 

82. One partner cannot maintain an action at law asainst the other partner 
upon a partnership transaction, unless for a balance struck, ana a pro- 
mise to pay. Gclasborough t. Mc Williams, ii. 401. 
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23. See Coiysideuation, 4. Riee t. Barry y li. 447. 

24. See Fraud, 24. Ibid, 

25. See Bills and Notes, 143-146. Greatrake y. Brown^ ii. 541. 

26. See AtTACHMENT, 64> 65, 66. Averill v. Tucker et al. ii. 544. 

27. If the garnishee in an attachment under the Maryland Act of 1795, c 56, 

is one only of the members of a mercantile firm indebted to the defend- 
ants, he cannot be chargeable alone as garnishee. ElHcoU v. Smilh, ii. 
548. 

28. Fart owners of a ship are not joint partners. Each may maiatain a sepa- 

rate action agunst the ship's hasband for his proportion of the freight ; 
and it is no objection that the ship's husband is one of the part owners. 
Magruder v. Bowie (f Kurtz^ ii. 577. 

29. Upon the dissolution of a mercantile firm, if it be agreed that the acting 

partner shall take all the eflfects and pay all the debts of the firm, and 
this be known to the creditor of the firm, he cannot, with a good con- 
science, take a lien on the joint effects for new advances made by him to 
the acting partner on his own individual account, so as to exhaust the 
joint effects, and leave the retiring partner liable for the old joint debt. 
Mc Clean v. Miller, ii. 620. 

30. A written contract by one of two joint partners, made in his own name, 

does not bind the other, although the money obtained thereby is brought 
into the joint concern. Smith v. Hoffman, ii. 651. 

81. See Bank, 11,12. Coote jr J<me8 v. Bank of the United States, iii. 50. 

82. See Bills and Notes, 166, 167, 168. Id. 95. 

83. See Account, 3, 4, 5, 6, 7. Barry v. Barry, iii. 120. 

34. See Evidence, 417, 418. Patriotic Bank v. Coote, iii. 169. 

35. See Equity, 73. Bartle v. Coleman, iii. 283. 

36. See Agreement, 8. Tingey v. Carroll et al. iii. 693. 

87. If there has been no settlement of the partnership accounts, one partner 
cannot maintain an action at law against the other for any matter relat- 
ing to their partnership affairs. P^te v. Phillips, v. 154. 

38. Although the partnership accounts may have been settled, and a balance 
acknowledged to be due by one partner to the other ; yet the creditor- 
partner cannot maintain an action at law for that balance without proving 
an express promise by the debtor-partner to pay it Ibid. 

89. Where, during a long period of commercial intercourse between the prin- 
cipal and factor, it appeared that the princi{)al was permitted, upon ship- 
ments of tobacco, to draw bills for the estimated value thereof, which 
bills the factor was in the habit of accepting and paying, whether the 
cargoes were, or were not, sold ; and the factor beine g[enerally in ad- 
vance, and charging interest upon his advances, and giving credit for 
interest upon the net proceeds of the caxvoes ; shipments made, after the 
dissolution of the firm of the principal, by the death of one of the part- 
ners, to the factor, (upon the credit of which shipments bills were drawn 
by the surviving partner, according to the ususu course of their former 
dealing,) were held to have been made according to such usual course, 
and were not to be applied to the liquidation of the ^neral debt due by 
the principal to the ractor at the time of the dissolution ; but were to be 
apphed, in the first phice, to meet the bills drawn upon the credit of such 
shipments ; and the surplus only, if any, to be applied to the liauidation 
of the general balance due by the principal to the factor. But it the billa 
thus drawn by the surviving partner, and paid by the factor, exceeded 
the net proceeds of the cargoes thus shipped after the dissolution of the 
firm, the excess was not chiu^able to the estate of the firm, but to the 
survivor only ; it not being competent for him to charge the estate of the 
firm by drawing biUa after the diasolntion. Dick t. Laird, y. 828. 

VOL. YI. 22 
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PARDON. 

The competency of a witness is restored by a pardon. United States v. 
Rutherford, ii. 528. 

PART-OWNERS. 

1. See Partnkrshif, 28. Magruder v. Bowie (f Kurtz, ii. 577. 

2. One part-owner in a steamboat company, who acted as master and en- 

gineer, cannot maintain an action at law against his partners for compen- 
sation as engineer. Taylor v. Smith, iii. 241. 

PAYMENT. 

1. The obligee's indorsement of a payment upon a bond is not evidence 'to 

rebut the presumption of payment, unless made with the privity of the 
obligor. Kirkpatrick v. Langphier, i. 85. 

2. An onler, payable out of a particular fund, and not negotiable, is not pay- 

ment of a preceding debt Governor of Virginia v. Turner's Sureties, i. 
261. 
8. The receipt of the bond of a third person, "in part pay" of a precedent 
debt, is conclusive evidence of payment to that extent, although the obli- 
gor was insolvent when the receipt was given. Muir v. Geiger, i. 323. 

4. A creditor may resort to his collateral security, although he has taken and 

dischai^d the bail of his principal debtor upon a ca. sa. Hartshome t. 
Mclver, i. 421. • 

5. If the creditor accept a deed of land in payment of the debt, it is a bar to 

the action for the debt ; and if the title be defective, the creditor must 
look to his warranty. Afdler v. Young, ii. 53. 

6. See Deposition, 25. Ibid. 

7. See Bank, 8. Bank of Alexandria ▼. Saunders, ii. 183. 

8. Pavments made to the original creditor, after notice of the asngnment oi 

the debt, cannot be ^ven in evidence in a suit brought by the assignee 
in the name of the original creditor. Gardner et al. v. Tennison, ii. 338. 

9. An executor, indebted to his testator's estate, cannot, in an action upon his 

administration-bond, brought by creditors or legatees, discharge himself 
by showing payments to his co-executors. United States v. R^se, ii. 56 7. 

PAYMASTER. 

1. See Evidence, 880, 831. United States t. Van Zandt, ii. 338. 

2. If a regimental paymaster neglect8,'or fails to make any report to the Pay- 

masteivGeneral, once in two months, showing the disposition of the funds 
previously transmitted, with estimates for the next payment of the regi- 
ment, and neglects or fails for more than six months afler receiving the 
funds, to account for the same, and is not recalled for such neglect, but 
additional funds are placed in his hands, notwithstanding his known 
neglects and defaults, the sureties in his official bond are not chaigeable 
for his failure to account for such additional funds. Ibid. 

PATENT RIGHT. 

If a person, who has made an improvement upon a machine already pa- 
tented by another, take out a patent for the whole improved machine, 
the patent is void ; and if knowingly sold as a valid patent, the vendor 
cannot recover upon a note given for the purchase-money. Turner y. 
Johnson, ii. 287. 

PENALTY. 

1. If a statute prescribes a particular mode of recovering a penalty, it must be 

pursued. United States v. Ellis, i. 125. 

2. See Damages, 11. Goldsborough v. Baker, iii. 48. 
8. See Equity, 65. Robinson y. Catheart, iii. 877. 
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PENSION. 

See Evidence, 547. United States ▼. Skam, v. 3^7. 

PERJURY. 
1. Perjury may be punished by fine, imprisonment, and pllloty* United States 

▼. Snaw.h 123. 
8. Perjury may be committed in an affidavit to an account for the purpose of 

getting it passed by the Orphans' Court United States v. Thomas, iii. 

293. 

3. See Oath, 5. United States ▼. Glover, iv. 190. 

4. See Evidence, 468, 469. United States v. Erskine, iv. 299. 

5. See Equity, 96. Ifnited States v. Coicing, iv. 613. 

6. See Indictment, 106. Ibid. 

7. See Fkeedom, 95. Runaways, fee, iv. 489. 

8. See Evidence, 547. United States r. Skam, ▼. 367. 

PEW-TAX. 

Qtuere, whether the owner of a pew in the Protestant Episcopal Church in 
St. John's parish in the city of Washington, is personally liable for the 
taxes assessed upon such pew by the vestry of that parish, the owner not 
being a member of that church ? Maura v. Vestry of St, John's Parish, 
iv. 116. 

PHYSICIAN. 

1. See License, 6. United States v. John Williams, v. 62. 

2. See Medical Society, 2, 3, 4, 5, 6. Ibid, 

PILLORY. 
See Perjury, 1. United States v. Snow, i, 128. 

PIOUS USES. 
See Lutheran Church. Kurtz v. Beatty, ii. 699. 

PLATS. 

In ejectment the plats arc part of the pleadings ; in trespass they are evi- 
dence only. Pancoast v. Barry, i. 1 76. 

PLEADING. 

1. In trespass, the defendant cannot justify under the general issue. Goddard 

V. Davis, i. 33. 

2. A plea to the jurisdiction b a good plea in bar afler an office judgment. 

Smith V. McCleod, i. 43. 

3. The Court will give the defendant time to plead after oyer. ' Calvert t. 

Slater, i. 44. 

4. Oyer of the record of the judgment of a state court will not be given unless 

prayed for before the expiration of the rule to plead. Cull v. Alien, i. 45. 

5. The plaintiff, in slander, may have leave to withdraw his general replica- 

tion and file a general demurrer ; and the Court will give the defendant 
leave to change his plea. McGtU v. Shehee, i. 4SL 

6. The Court will not permit a plea to the merits to be withdrawn^ to enable 

the defendant to demur specially. Alricks v. Slater, i. 72. 

7. In an action of slander, if it appear from the plaintiff's evidence that, at 

the time of speaking the words, the defendant named his author, who was 
a responsible man, the defendant may avail himself of that evidence with- 
out pleading Ihe matter as a special justification. Hogan v. Brown, \. 75. 

8. Leave to amend by substituting general demurrer for the general issue. 

Krouse v. Sprogell, i. 78. 

9. The act of limitations cannot be given in evidence upon nil debet. Gardner 

V. Lindo, i. 78. 
10. Debt will lie against the maker of a promissory note. Ibid. 
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11. ^fter yeraict it is too late to object the irant of profert ; or that the action 

is ID the debet and detinet. Ibid. 

12. An office judgment may be set aside upon the plea of '^ never executrix." 

Alexander v. Wetti^ i. 88. 
18. See Oyer, 2. Qrcduime y. Cooke, i. 116. 

14. In assault and battery, on the plea of ^ not guilty," the plaintiff is not 

bound to prove that the defendant struck or assaulted him first; but upon 
the plea of *^8on assault demesne** the defendant must prove that the 
plaintiff first assaulted him. Stevens v. Lloydy i. 124. 

15. If in an action upon a bond with collateral condition, the entry of the 

pleadings be '* covenants performed, joined," the Court will send the 
cause back to the rules, as not being at issue. Mayor and Commonalty 
c^ Alexandria v. Bourne, i. 124. 

16. After ^ not guilty and issue " to an action of debt on a jud^ent in Virginia 

suggesting a devastavit, the Court will not suffer the defendant to plead 
*' niU tiel record," without showing sufficient cause for not pleading it before. 
Bastable v. Wilson, i. 124. 

17. The Court will not suffer the general issue to be withdrawn to enable the 

defendant to plead in abatement Bank of Columbia v. Scott, i. 194. 

18. To an action or covenant for rent, the defendant cannot plead that his 

lessor had not paid the ground-rent according to his covenant Gill y. 
Patton, i. 143. 

19. If there be a special contract the plaintiff cannot recover upon a general 

count Rambler v. Choat, i. 167. 

20. In ejectment the plats are a part of the pleadings. In trespass they are 

evidence only. Pancoast y. Barry, i. 176. 

21. In trespass q. c.f, upon "not guilty," pleaded with notice of " defence on 

warrant " the defendant may give his title in evidence as a justification, 
without pleading it specially. Ibid. 

22. If one of two joint contractors, or partners, is sued alone, he must plead it 

in abatement ; he cannot take advantage of it upon the general issue. 

Clementson v. Beatty, i. 1 78. 
38. l%e declaration need not state by whom the letters testamentary were 

granted. Cawood v. Nichols, i. 180. 
24. See Oyer, S. Mason's Administrator v. Lawrason, i. 190. 
S5. After judgment for the plaintiff on the defendant's demurrer, and writ of 

inquiry awarded, the Court will not permit the defendant to plead de novo 

without withdrawing his demurrer. Woodrow v. Coleman, i. 192. 

26. An executor may be ruled to plead before the expiration of the year after 

letters granted. Frazier v. Brackenridge, i. 208. 

27. See Oyer, 4. OffuU v. Beatty, I 213. 

28. The Court will not give leave to amend a demurrer unless it goes to the 

merits. Ibid. 

29. In debt, the declaration must be for a sum certain. Askton v. Fitzkugh, i. 218. 

30. The plea of limita^ns will not be received after office judgment Simiik 

y. Stoops, i. 238. 
81. A plea of the pendency of a former suit in another court, must offer to 

produce the record of such suit Riddle v. Potter, i. 288. 
32. If the jury find for the plaintiff on the plea oTplene adminisfravit, he shall 

have judgment de bonis testatoris for his whole debt Fairfax v. Fairfax^ 

i. 292. 
88. To set aside an office judgment, the Court will not suffer the defendant to 

plead specially, what may be given in evidence upon the general issue. 

y^owell v. Lyles, i. 829. 
34. Outstanding judgments cannot be given in evidence upon plene adminis' 

travitj but must oe specially pleaded. Hines v. Craig, i. 340. 
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35. Upon the plea of ** performance " the plaintiff is not bonnd to produce the 

original covenant BeaU v. Newton^ i. 404. 

36. The general issue upon a petition for freedom is that which puts in issue 

the simple question whether free or not Ne^o Ben v. ScoUf L 407. 

37. If the principal comes in and gives special bail, and sets aside the plea 

pleaded by the appearance l»kil, the plaintiff is entitled to a continuance , 
of the cause. Wise v. Groveman, i. 418. 
88. A special demurrer brings into question the substantial validity of the plead- 
ing of the demurring party. Vawell v. Lyles, i. 428. 

39. In an action upon an auctioneer's bond for not paying over to A and B. 

money received for sales at auction, a rejoinder that it had not been 
established by a judgment that money was due to them by the auctioneer, 
is an issuable plea to set aside an office judgment Mayor and Common-^ 
aky of Alexandria v. Moarey i. 440. 

40. The Court will permit the defendant to withdraw the general issue, and 

file a general demurrer. Deakins v. Lee^ i. 442. 

41. Counts charging the defendants as executors upon thQ promise of their 

testator, and upon their own promise as executors, in consideration of 
assets, may be joined in the same declaration, and the judgment upon 
each count will be de bonis testatoris* Dixon v. Uamsay^ i. 472. 

42. A declaration against the ** Common Council of Alexandria," for work and 

labor done for ** the mayor and commonalty," must show how the new 
corporation is liable for Uie debts of the old. Lyles v. Common Council of 
Alexandria, i. 473. 

43. Non assumpsit infra ires annos > is not a good plea to a promissory note 

payable thirty days after its date. Ferris v. Williams^ i. 475. 

44. The day stated in a declaration on an account is not material. McLaughlin 

v.2umer, i. 476. 

45. The discharge of the principal under the insolvent law before the return of 

the ca. sa. may be pleaded in bar to a scire facias against the bail. 
Byrne v. Carpenter , i. 481. 

46. An averment that the defendant neglected to send forward a letter, "^ as it 

was his duty to do," is only an allegation that the defendant was bound to 
send it by the next mail ; not ^t lie did not send it by the next mail. 
Dunlop v. Munroe, i. 536. 

47. A count charging the loss to have been by the misfeasance of the defend- 

ant, or some other person employed by him, is not bad upon general 
demurrer. Ibid, 

48. When a plea is pleaded to certain enumerated counts, the plaintiff may 

reply to it speciafty as it applies to some of the counts, and demur to it as 
it applies to other counts. Jbid. 

49. After a plea of general performance, a rejoinder, stating an excuse for not 

performing, is bad. McGoioan v. Caldwell, i. 481. 

50. In actions against executors, the statute of limitations may be pleaded after 

office judgment V/Uson y. Turberviile's Ex*rs, i. 492. 

51. Upon certiorari in "forcible entry and detainer" no plea will be allowed 

but a traverse of the force or a possession of three years. United States y. 
Browning, i. 500. 

52. A former recovery may be given in eyidence upon nU debet. Welsh y. 

Lindo, i. 508. 

53. A former recovery upon a count for goods sold and delivered, may be given 

in evidence in an action of debt upon a promissory note with an ayerment 
that judgment was confessed in the former action upon and for the note 
now declared upon. Ibid. 

54. A copy will not oe received as oyer when a profert has been made of the 

22* 
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original, and if a copy is offered the defendant may demur. WeUford t. 
MUlerj i. 514. 

55. A plea that the maker of the note had, at the date of the writ, goods and 

chattels to a greater amount than the claim, is no answer to an averment 
of insolvency. Janney v. Geiger et al, 547. 

56. A coant upon the indorsement of a promissory note, not payable, to order, 

without averring a consideration for the indorsement, is bad in Yii^nia- 
Ibid, , 

57. The Court will not permit the defendant to tender an issue, to which he 

had demurred when tendered by the plaintiff. Hodgson ▼. Marine In- 
surance Company y i. 569. 

58. After the rule to plead has expired the Court will not compel the plaintiff 

to produce his cause of action. Bailey v. Sutton etal.i.5b\, 

59. A declaration in trover for " a tool-chest containing divers tools and work- 

ing utensils," and ^ a trunk containing clothes," is sufficiently certain. 
Ball V. PaUerson, i. 607. 

60. When the issue is joined upon a matter of law, the Court will not, at the 

request of either party, instruct the jury upon the matter of law submit- 
ted to the jury oy the pleadings. Common Council of Alexandria v. 
Brochetty ii. IS. 

$1, The Court may, in its discretion, allow the general issue to be pleaded 
after judgment upon demurrer has been awarded by the Supreme Court 
of the United States, and a mandate to this Court to enter tne judgment 
and award a writ of inquiry. Sheehy v. Mandevillef ii. 15. 

€% See Judgment, 33. Short v. Wilkinson, ii. 3?. 

63. See Office-Judgment, 9. Janhey v. MandevHUf ii. 31. 

^4. When a contract has been executed, indebitatus assumpsit will lie for the 
amount due upon it. Maupin v. Pic, ii. 48. 

65. See Limitation, 16. Thompson v. Afflicky ii. 46. 

66. Case will li^ for use and occupation of land in Virginia, but all the joint 

tenants or tenants in common, interested, must be joined as plaintifi^s, in 
the action; and if they are not the defendant may take advantage of the 
omission, without pleading it in abatement Newton et aL v. Reardon, 
ii. 49. 

67. See Limitation, 17. Gilpin v. Plummer, ii. 64. 

68. See Agreement, 5. Brockett v. Hammond, ii. 56. 

69. See Negligence, 1, 2. Dobbin v. Foyles, ii. 65. 

70. The statute of gaming may be given in evidence upon non assumpsit with- 

out notice. Watson v. BaUy, iL 67. 

71. See Limitation, 20. Morgan v. Evans, ii. 70. 

72. A person for whose benefit an action is brought, but who does not appear 

to be a party upon the record, nor to be interested in the cause cannot 
come in, and in his own name reply fraud and collusion between the 
legal plaintiff and the defendant^ to defeat the action, and such a repli- 
cation is bad upon demurrer. Welch v. MandevUle et aL ii. 83. 

73. See Alienage, 2. Otteridge v. Thompson, ii. 108. 

74. See Judgment, 35. Stone v. Stone, ii. 119. 

' 75. In trespass when the defence is on warrant the plaintiff is not permitted to 
give evidence of trespaas committed on a place not located on the plats ; 
nor outside of the plamtiff 's lines as located by him on &e plats, although 
by his titie he had a right to locate them so as to include the place where, 
&c. The plaintiff is bound by his location, and cannot claim land not 
included therein. The plaintiff cannot recover unless he was in posses- 
sion of the land at the time of the alleged trespass. Hobnead ▼. Corco- 
ran,!^, 119. 
76. A special plea of non estfaclvm must conclude with a yeiificatioii. OorUee 
V. GomeTy iL 162. 
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77. See Limitation, 27. Irwin r. Henderson etaLiL 167. 

78. See Demurrer, 13. Ibid. 

79. An action of assumpsit, in the nature <^ an action of deceit, will lie for 

knowingly and falsely representing a slave sold by the defendant to the 
plaintifir^ to be sound, although there should be a bill of sale under seal 
warranting the slave to be slave for life, without expressly warranting 
the soundness of the slave. Grant v. Bontz, ii. 184. 

80. Se^ Limitation, 29. Scott v. Lewis, ii. 203. 

81. See Joint Defendants, 3. Edmondson v. BarreU, ii. 228. 

82. The defendant cannot take advantage of a variance between the writ and 

declaration by demurrer without praying oyer of the writ Triplett v. 
WarfieUl, ii. 287. 

83. See Judgment, 41, 42. Union Bank v. Oriitenden, ii. 238. 

84. See Limitation, 31. Mechanics Bank v. Lynn, ii. 246. 

85. The Court, at the imparlance term, will permit the defendant to plead any 

issuable plea to the merits, although the rule to plead shall have expirea. 
Damall v. Talbot, ii. 249. 

86. If the defendant instruct his attorney to plead the statute of limitations and 

he plead it after the rule-day, the Court will refuse to order the plea to 
be stricken off, if the attorney, having been recendy admitted to prac- 
tice, was ignorant of the rule which requires that'such a plea must be 
pleaded strictly within the rule-day. Wetzel v. Bussard, ii. 252. 

87. See Bills and Notes, 103. Lapeyre v. Gales, ii. 291. 

88. See Evidence, 323. Dorsey v. Chenaxdt,\\. 316. 

89. K the jury find for the plaii^iT in replevin upon the plea of ** non demisit 

modo et forma," the judgment must be for the plaintiff upon the whole 
cask, although they find for the defendant upon the issue of ^ no rent 
arrear,** Ibid. 

90. Upon a demurrer to evidence, the Court cannot render judgment for the 

plaintiff if the declaration be substantially defective. Bank of the United 
States V. Joseph Smith, ii. 319. 

91. In an action against the indorser of a note which, in the body of it, is made 

payable at a particular bank, the declaration must contain an averment 
of demand of payment at that bank. Ibid, 

92. In an action of slander, if the declaration contain some good and some 

bad counts the Court will refuse a general instruction to the jury that 
the plaintiff cannot recover without proof 9f the facts stated in the good 
counts ; the question whether the other counts are, or are not good, being 
properly a question arising on a motion in arrest of judgment. Turner 
V. Foxall, ii. 3'24. 

93. Where an administrator is defendant, the Court sitting in Alexandria will 

permit him to plead the statute of limitations at the trial term ; to which 
plea the plaintiff cannot make more than one replication. Offutt v. Hall, 
li. 363. 

94. In cases of misdemeanor, the Court, in Alexandria, will not compel 

the traverser to plead to the indictment until a proeecutor^s name be 
written on the indictment ; and the recognizance will be respited, unless 
the Attorney of the United States shall satisfy the Court that it is a case 
which ought to be excepted from the general rule. United States ▼. 
Oarr, ii. 439. 

95. See Books, 4. Central Bank v. Tayloe, ii. 427. 

96. See Consideration, 14. Rice v. Barry, ii. 447. 

97. A count, upon a promise by one partner to pay, in conaderation that the 

plaintiff who arrested the other partner upon a ca. so,, would at the pre- 
sent defendant's request, forbear to prosecute that other partner upon the 
ca» so. and would not trouble him, bat let him go out of the custody of 
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the marshal ; and m further conaderatioii that it was a partnership debt 
for which the present defendant was equally liable with the other part- 
ner, and which he had promised that otner partner to pay, is not double 
nor multifarious, and is good even upon special demurrer. Ibid. 

98. If the plaintiffs are misnamed in the title of the cause in the mai^n of a 

plea of limitations, the plea is bad on special demurrer. But see Bank of 
Columbia v. Ott^post, 529. BatJc of Columbia v. JoneSf ii. 516. 

99. See Attachment, 58. Baker v. Mix, iL 525. 

100. The title of the -cause, written in the margin of a plea, is no part of the 

plea, but is only an intimation to the clerk in what cause he is to enter 
the plea ; and a mistake in the name of one of the parties, made in the 
marginal title, is not fatal to the plea, even upon special demurrer. 
Bank of Columbia v. Ott, ii. 529. 

101. In trover by husband and wife for a conversion of the wife's goods before 

marriage, the declaration must conclude, ** ad damna ipsorum," Semmeg 
and Wife ▼. Sherburne, ii. 534. 

103. See Attachment, 59, 60, 61. Jones t. Kemper, ii. 535. 
108. See Execution, 29. Offutt v. Henderson, ii. 558. 

104. See Gamino, 14. Welford y. GHhan, ii. 556. 

105. In an action against the indorser of a promissory note payable sixty days 

after date, non assumpsit infra tres annos is a bad plea upon general de- 
murrer ; it ought to be ** actio non accreviL" Bank of Columbia T. OU, it 
575; Union Sank Y.Eliason, ii. 667. 

106. See Limitation, 46. Union Bank t. Eliason, ii. 667. 

107. In an action for maliciously arresting and^holding the plaintiff to bail with- 

out prooable cause, the declaration must contain an averment that the 
suit in which the plaintiff was arrested and holden to bail, was deter* 
mined. BarreU v. Simonton, ii. 657. 

108. See Insolvent, 53, 54. Keirll v. Mclntire, ii. 670. 

109. See Bank of Columbia, 7. Bank of Columbia v. Sweeny, ii. 704. 

110. A variance between the capias ad respondendum, and the declaration is 

not a ground for arresting the judgment. Wilson v. Berry, ii. 707. 
HI. See Attachment, 75. Baker v. Jfu:,iiL 1. 

112. See Evidence, 402. Maret jr Son v. Wood, iii. 2. 

113. See Amendment, 33. Kerr v. Force, iii. 8. * 

114. See Justification, 1 to 25. Ibid, 

115. See Auctioneer, 2. Foude y. Corporation of Alexandria, iii. 70. 

116. See Administration, 30. North v. Clarke, iii, 93. 

117. See Charter Party, 4. Winter v. Simonton, iii. 62. 

118. Id. 5. Id. 104. 

119. In an action of debt upon a replevin-bond, setting forth the condition, and 

averring special breaches, the plea of general perfoilnance is a bad plea; 
so is the plea of non damnificatus ; so is the plea that the plaintiff had no 
property in the goods replevied ; so is the plea of nul tiel record, if no 
record be averred in tne declaration; and so is a plea to the whole 
declaration, which is an answer to a part only. Wood v. Franklin, iiL 
115. 

120. See Flour, 1, 2, 8. Cloud v. HewiU, iii. 199. 

121. See Guardian, 20. United States y. Lide, iii. 251. 

122. See Judgment, 80.* MandemUe v. Cookenderfer, iii. 257. 

123. Although the term should continue bevond the rule-day, the plaintiff h 

entitled to judgment by default if the 'defendant did not plead by thai 
day. Fowle v. Bowie, iii. 291. 

124. See Administration, 32. Wise y. Getty, iii. 292. 

125. See Amendment, 35. Clarke v. Mayfield, iiL 358. 

126. See Account, 9. Semmes t. Lu^ iiL 439. 
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127. See Amendment, 39. Mandeville y. McDonald^ iii. 681. 

128. The remedy for a defective return of a icirt facias against terre-tenants, is 

not a plea in abatement ; nor a motion by the defendants to qoash the 
writ, but a motion to quash the return ; the return, however, may be 
amended. The defendants may lay a rule on the plaintiff to declare ; 
and the marshal's return to the scire facias will make part of the decla- 
ration, and the defendants will have time to plead. IM. 

139. The terre-tenants warned may plead, in delay of execution, that there are 

other terre-tenants in the same county, not summoned. Ibid, 
130. See Corporation of Washington, 14, 15. McCue t. Corporation of 
Washington^ iiL 689. 

181. See Demurrer, 27, 28. Ibid, 

182. See Limitation, ,58. Ibid, 

138. In replevin, in Alexandria, several counts cannot be joined in the same 
cognizance. Rotchford v. Meade^ iii. 650. 

184. If, af\er setting forth in the declaration, the condition of the bond, the 

plaintiff does not show in the declaration a breach of the condition, the 
mere averment of the non-pa^nnent of the penalty, does not show a cause 
of action. Hazel v. Waters^ iii. 682. 

185. See Appeal, 16, 17, 18. Tucker v. Lee^ iii. 684. 

186. See Evidence, 446. Stanback v. Waters , iv. 2. 

137. See Joint Defendants, 9. Bank of Columbia v. Hyatt, iv. 88. 

188. See Appeal, 25. Bank of Metropolis v. Swann, iv. 189 

189. After issue joined upon nul tiel record, and the cause is called for trial 

upon that issue, the Court w^ll not permit the defendant to plead that the 
plaintiff never was administrator. Duvall v. Wright, iv. 169. 

140. Upon the plea of no rent arrear, in replevin, the whole burden of proof is 

on the party pleading it. Hungerford v. Burr, iv. 349. 

141. See Lien, 17. King et cd, y. Shaw, iv. 457. 

142. See Equity, 90, 91. Oliver v. Decatur, iv. 458. 

143. The plea of " no rent arrear," admits the demise as bud in the avowry. 

Greer v. Nourse, iv. 537. 

144. A single bill may be declared upon according to its legal effect Upon a 

plea of payment, it is not necessary to produce in evidence the sinsle 
bill; the pl^ admits its execution, and that it is truly stated in toe 
declaration. Turner v. White, iv. 465. 

145. See False Imprisonment, 2. Ingram v; Butt, iv. 701. 

146. See Evidence, 484. Pierson v. Elgar, iv. 454. 

147. See Amendment, 46. Suckiey ▼. Slade, y. 128. 

148. See Ejectment, 15. Worthington v. Etcheson, v. 302, 

149. See Evidence, 649. Steam Packet Co, v. Bradley, v. 393. 

150. See Limitation, 83. Barnard v. Toyloe, v. 403. 

151. See Attachment, ^8. Ten Broeck v. Pendleton, v. 464. 

152. Se^ Abatement, 1 1. Fenwick v. Grimes, v. 60^. 
158. See Evidence, 560. Lenox v. Gorman, v. 581. 

POSSESSION. 

1. See Bargain and Sale. Fraser et oL y. Hunter, y. 470. 

2. The possession of a person claiming tide without definite metes and bounds, 

will not^ in law, be deemed to extend beyond the actual possession 
proved. Ibid, 
8. Tnere must be actual possession by the plaintiff of the locus in qtu>, at the 
time of the supposed trespass. Ibid, 

4. See E.JECTMENT, 19. Costigan v. Wood, v. 607. 

5. See Decree, 5. Carroll v. Dowson, v. 514. 

6. If the plaintiff in replevin never had previous possesnon of the goods 
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replevied) the Court will, of course, order them to be returned to the 
defendant, on motbn, upon the usual security. Emack v. Crabb, v. 6 11. 
7. See Ejectment, 21, 22, 23, 24, 26. WUIces v. EUiot, ▼. 611. 

POSTMASTER. 

1. The instructions of the poetmaster-general to the deputy postmasters, may 

be given in evidence in an action on the case against a deputy postmaster 
for negligence. Dunlop v. Munroe, i. 536. 

2. A deputy postmaster and his clerks are only bound to use such care and 

diligence in the discharge of their duties, as a prudent man exercises in 
his own affairs. Ibid. 

3. Deouty postmasters are civilly liable for the acts of their servants and 

clerks ; but the neglect of the servant or clerk cannot be given in evi- 
dence upon a count charging the loss to have been incurred by the neg- 
lect of tne deputy postmaster himself. Ibid, 

4. It is to be presumed prima facie that a sworn officer has discharged his 

duty faithfully. Ibui, 

POSTMASTER-GENERAL. 

1. See Executive Officers, 1-8. United States ▼. Amos Kendall t. 

163. 

2. See Attachment, 96. Id. 385. 

POST-OFFICE. 

1. In an indictment under the 18th section of the Act of the 30th of April, 

1810, regulating the post-office establishment, a^inst a person employed 
in a department of the general post-office, chargmg him with embezzUng 
letters with which he was intrusted, and stealing therefrom sundry bank- 
notes, it is not necessary to aver that the letters were intended to be 
conveyed by post, nor to describe }>articularly the letters or the bank- 
notes, it bemg averred that the particular description of the letters, and 
of the bank-notes was unknown to the grand jurors. United States ▼. 
Golding/il. 2\% 

2. It is tiot a valid objection to the indictment that the embezzling of the letr 

ters and stealing therefrom the bank-notes, are charged in the same 
count of the indictment. Ibid. * 

POUNDAGE. 

1. See Insolvent, 64. United States v. Smith, iii. 66. 

2. See Attachment, 81. Ringgold v. Lewis^ iii. 367. 

3. See Marshal, 23 - 26. Mason v. Muncaster, iiL 403. 

4. See Fees, 20. Swann v. Ringgold, iv. 238. 

5. See Costs, 48. Ringgold v. Hoffman, iv. 201. 

POUND-BREACH. 

See Damages, 23. Young y. Hoover, iv. 187. 

PRACTICE. 

1. Upon a writ of inquiry in Virginia, the plaintiff's own oath may be received 

m evidence of the amount of the claim. Mandeville v. Washington, i.<4. 

2. A special demurrer will not be admitted to set aside an office-judgment. 

Whetcroft v. Dunlop, i, 5. 

3. Special bail will not be required upon setting aside an office-judgment, if 

appearance-bail was not required. Shean v. Totters, i. 5. 

4. A defective forthcoming-bond will, at the plaintiff's request, be quashed^as 

well as the execution upon which it was founded. Sutton v. Mandeville, 
i. 82. 

5. It is not necessary to ^ve notice of an application for an injunction. Love 

y. FendaWs trustees,!, 84. 
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6. A motion may be made agamst a sheriff in the name of the original plain- 

tiff, although he has taken the insolvent oath. FendaU v. Turner, i. 35. 

7. Bail will not be required in an action against an indorser by his immediate 

indorsee, while another action is pending against him by a remote 
indorsee. Johnson v. Harris^ i. S5. 

8. A motion to appear without bail will not be heard before the appearance- 

day, if the defendant be not in actual custody. Olive y. Mundeviliey L 
38. 

9. An attachment issued upon a return of " non est " before the appearance- 

day, will be quashed. CamiUoz y. Johns^ i. 88. 

10. A constable may be suspended from office upon affidavit, without a rule to 

show cause. Bowlines case, i. 39. 

11. Bail is not dischai^ed by a discontinuance of the action at the rules, if it 

be reinstated. Uadsby v. Miller, i. 89. 

12. It is no cause for arrestmg the judgment, that the jury found the damages 

in pounds, when the damages in the declaration were laid in dollars. 
Butts V. Shreve, i. 40. 

13. It is no cause for arresting the judgment, that the debt is reduced by off- 

sets below the original jurisdiction of the Court McKnight y. Ramsay ^ 
i. 40. 

14. The affidavit of service of notice, by leaving it with the defendant's wife, 

need not state that she was informed of the purport of the notice. McCall 
v. Towers, i. 41. 

15. In slander, bail is not required if the affidavit does not state the words 

spoken, and that the defendant is about to leave the district. Langstraaz 
V. Powers, i. 42. 

16. A plea to the jurisdiction, is a good plea in bar after an office-judgment 

Smith V. Mc Cleod, i. 48. 

17. The Court will give the defendant time to plead after oyer. Calvert y. 

Sl<Uer, i. 44. 

18. The Court in Washington, may order an indictment to be sent to the 

grand jury without a previous presentment for the same offence. United 
States v. Madden, i. 45. 

19. Oyer of a record of a judgment of a State court, will not be given unless 

prayed for before Uie expiration of the rule to plead. Cull v. Allen, i.-45. 

20. The Court will not, in a criminal prosecution, permit counsel to argue a 

point of law to the jury, which has been decided by the Court in a pre- 
vious cause. Commonwealth v. Zimmerman^ i. 47 ; United States y. Cot- 
torn, i. 55. 

21. When a jury returns into Court to re-examine a witness, neither party will 

be permitted to ask any question of the witness ; nor to make any motion 
to tne Court in the presence of the jury. Ibid, 

22. The plaintiff, in slander, may have leave to withdraw his general replica- 

tion and file a general demurrer ; and the Court will give the defendant 
leave to change his plea. McGill v. Sheehy, i. 49. 

23. Afler plea by appearance-bail, the defendant may give special bail, and 

plead de novo, Pickett v. Lyle, i. 49. 

24. Security for costs may be given at any time before judgment on the rule. 

Reverez v. Camellos, i. 50. 

25. Judgment will not be rendered on motion of one surety against another, 

unless the insolvency of the principal be fully proved. White v. Perrin, 
1.50. 

26. A capias may be issued as the first process against a person for unlawful 

ffaming. United States v. Cottom, i. 55. 

27. The Court will not suffer counsel, in a criminal cause, to ai^e to the jury 

a point of law which has been decided by the Court Ibid. 
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28. The Court will not interfere to prevent bail from ietsing the principal, 

further than to keep order in Court. Smith v. Cathtty i. 56. 

29. An information may oe amended. United States t. Skvck, i. 56. 

30. Notice, given to the attorney at law, of a motion for a dedimus, is sufficient. 

Potts V. Skinner^ i. 57. 

81. The statute of limitations cannot be given in evidence on the general issue. 

Neale v. Walker, i. 57. 

82. One hour's notice of taking a deposition is sufficient NicholU v. White, 

i. 58. 

88. The Court is not bound, at the request of either party, to instruct the jury 
after they have retired, unless the jury themselves request instruction. 
Forrest v. Hanson, i. 63. 

34. Upon calling the appearance docket, if the defendant offers to appear, the 
Court will not give the plaintiff's attorney time to procure an affidavit 
to hold the defendant to special bail. Meade v. Roberts, i. 72. 

85. The Court will not permit a plea to the merits to be withdrawn to enable 
the defendant to demur specially. Alricks v. Slater, i. 72. 

36. No civil cause is to be triea unless it has stood one term at issue. Bowyer 
V. Roberts, L 73. 

87. The defendant will not be ruled to argue a demurrer at the term in which 
the demurrer shall be joined by him, although the rule to join in the de- 
murrer shall have expired before the term. Bowman v. French, i. 74. 

38. Leave to amend on payment of the costs of the term, or a continuance, at 

the plaintiff''8 option. MUhume v. Keames, i. 77. 

39. Leave to substitute a general demurrer for the general issue. Krouse ▼. 

Sproffellji. 78. 

40. An inhabitant of Alexandria county may be arrested in Washington 

county, without a return of " non est" in Alexandria county. Thompson 
V. Lacy, i. 79. 

41. It is no bar to an execution upon a supersedeas in Washington county, 

that the plain tiff has recovered another judgment in Alexandria county 
upon the same cause of action, if it be not satisfied. Curry v. Loveli, i. 80. 

42. A capias is the proper process npon an indictment for a misdemeanor found 

after a summons to show cause why an indictment or information should 
not be filed. United States v. Veitch, i. 81. 
48. A prosecutor has no right to withdraw the prosecution without the consent 
of the United States' Attorney. Commonwealth v. DiUany, i. 82. 

44. Upon a trial for larceny, the owner of the stolen goods is a competent wit- 

ness in chief, upon filing with the clerk of the Court, for the use of the 
prisoner, a release of the witness's right to one half of the fine. United 
States V. Hare, i. 82. 

45. The name of a prosecutor in Alexandria, must be written at the foot of an 

indictment for keeping a bawdy-house. United States v. Mary Rawlinr- 
son, i. 83. 

46. An information may be discontinued before the defendant's appearance. 

Commonwealth v. Eakin, i. 88. 

47. Judgment entered by mistake of the clerk, may be set aside at the next 

term, and the execution quashed. United States y. McKnight, i. 84. 

48. An instrument can be proved only by the subscribing witness, unless, &c. 

Rhodes v. Rigg, i. 87. 

49. An office judgment may be set aside upon the plea of nerer executrix." 

Alexander v. West, i. 88. 

50. No subpoena upon attachment in chancery shall issue before bill filed. 

General Rule, i. 89. 

51. A variance between the capias and the declaration cannot be pleaded to 

set aside an office-judgment. Hartshome t. Ingle^ i. 91. 



GENERAL INDEX. 265 

PRACTICE, (continued.) 
52. Upon reinstatement after nonsuit, the Court will not admit the plea of 

limitations, unless upon affidavit of merits. McJver v. Moore, i. 90. 
58. Bail residing in Alexan<lria countj cannot be received to an action in 

Washington county. Coningham y. Lacy^ i. 101. 
64. Where two become bail jointly and severally, and two writs o£ scire facias 

are issued, and one of the bail surrenders the principal, he must pay the 

costs upon both writs. Pennington v. Thornton, i. 101. 

55. If the cause has been standing five terms without issue or rule to plead, 

the Court will continue it at tne defendant's request. Morgan v. Voss, i. 
109. 

56. The Court will not coinmit a bankrupt, for want of bail, who has surren- 

dered to the commissioners, and whose examination is not closed, although 
the forty da])rs have expired. lAngan v. Bailey, i. 112. 
<57. A special session ibr the trial of criminal causes may be ordered at an ad- 
journed session of the Court, and may be holden at the same time with 
the adjourned session. Memorandum, i. 114. 

58. The Court will give the defendant leave to withdraw the plea of " cove- 

nants performed,'' and to file a special plea to the merits not decidedly 
bad, leaving the plaintiff to his demurrer. Gill v. Patten, i. 114. 

59. The Court, m Alexandria, will not ffrant a commission to examine wit- 

nesses, in a suit at common law, without affidavit showing it to be neces- 
sary for the purposes of justice. Sutton v. MandeviUe, i. 115. 
60.' After plea, replication, rejoinder, and special demurrer, the defendant is 
not entitled to oyer of the plaintiff's letters of administration, nor to plead 
that the plaintiff is not administrator. Grciham v. Cooke, i. 116. 

61. Afler a wnt of error has been served and returned to the Supreme Court, 

the record is no longer before the Court below, and cannot be there 
amended ; although, at an adjourned session of the same term, it appear 
that the writ of error has been dismissed in the Court above at the request 
of the party praying the amendment. United States v. Hooe, i. 116. 

62. Misdemeanors, in Alexandria county, are not to be tried until the term 

next after that to which the capias shall have been returned executed. 
General Rule, i. 122. 

63. On a plea of tender, the defendant holds the affirmative, and has a right to 

open and close the cause. Auld ?. Hepburn, i. 122. 

64. The Court will not continue a cause because the plaintiff cannot discover 

the place of residence of his witness. Smith v. Potts, i. 123. 

65. If a party has had no opportunity to cross-examine a witness whose deposi- 

tion has been taken under the act of Congress, the Court will continuQ 
the cause. Dade y. Young, i. 128. 

66. K the cause be not at issue, the Court will send it back to the rules. 

Mayor and Commonalty of Alexandria v. Bowne, i. 134. 

67. After **not guilty and issue" to an action of debt on a judgment, in Vir- 

ginia, suggesting a devastavit, the Court will not suffer the defendant to 
plead, nul tid record, without showing sufficient cause for not pleading it 
before. BastaMe v. IVHson, i. 124. 

68. The Court will permit a defendant to confess judgment for the whole 

amount of damages laid in the writ, although no declaration be filed. 
McNeil y. Cannon, i. 127. 

69. If the clerk neelect to strike out a judgment as ordered by the Court, it 

may be done oy order of the Court at the next term, on affidavit of the 
&cts. Ex parte l^mth, i. 127. 

70. A new trial wiU not be granted on affidavit that the plaintiff has since 

discovered testimony to discredit a witness who was examined at the trial, 
if that witness was not the only witness to the point on which he testified. 
Brooke y. Peyton^ L 128. 

VOL. VI. 23 
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71. In a chancery attadunent against a Britub bankrupt, the Court will permit 
the aarignees to appear and defend the suit, and to release the attached 
effects, on their producing a notarial copy of the commissioner's proceeds 
ings. Wilson y. Stewart^ i. 128. 

79. On a motion to set aside an office judgment upon an injunction bond, the 
Court will not suffer the defendant to plead tnat the obligee was dead at 
the time of the execution of the bond. Porter v. Marsteiltr^ u 1 29. 

73. An attachment for contempt in not attending as a witness, must not be 

served in the court house. United States ▼. Schoijieldj i. 130. 

74. If the witness arrive before service of the attachment and makes a reason- 

able excuse, the Court will countermand the attachment on payment of 
the cost of issuing it Ibid, 

75. The order of calling the trial docket. General Rtde, i. 133. 

76. The Court will not suffer the general issue to be withdrawn to enable the 

defendant to plead in abatement Bank of Columbia y. Scott s adminta- 
trators, i. 134. 

77. The Court will not continue the cause because a commission to examine a 

witness has not been returned, unless the materiality of the testimony be 
shown by affidavit Morgan v. Voss^ i. 134. 

78. Leading questions may be asked in cross-examination. Dawes y. Corcoran^ 

i. 137. 

79. Security for costs cannot be given in the clerk's office ; it must be done in 

open court. OffaU v. Parrotl^ i. 139. 

80. It b not necessary to lay a rule on a defendant in chancery, to answer the 

bill. AnonymouSy L 139. 

81. A forthcoming bond siven by mistake for a sum less than the iud^ent, 

may be quashed, with the execution, on the motion of the plaintiff, on 
payment of the costs. Stevens y. LXoydy i. 141. 

82. An adjourned session of a term is an extension of the preceding session, 

and has no jurisdiction of office-judgments rendered between the original 
and the adjourned session. Memorandum^ i. 159. 

83. A defendant arrested to appear at next term cannot come in and confess 

judgment at this term, tne writ being returnable at the next term. 
Ajskew Y. Smithy i. 159. 

84. The defendant cannot appear to a chancery attachment in Virginia, with- 

out giving special baiL Mayor and Commonalty of Alexandria v. Cooke 
et al, i. 160. 

85. In a chancery attachment in Virginia, the Court may order the attached 

debt to 1h paid over to the plaintiff, on his giving security to refund, &c. 
although the plaintiff's right may be doubtful. Wilson y. Dandridge et aL 
i. 160. 

86. After the jury has returned into Court to give their verdict, the Court will 

not permit a witness to be examined, who has come into Court since the 
jury retired. RUey y. Cooper y k 166. 

87. Alter the term in whicli a rule was laid on the pUintiff to give security 

for fees, the clerk, on a motion for judgment on the rule, need not prove 
the plaintiff to be a non-resident Devigny v. Moorey i. 1 74. 

88. A prisoner charged with counterfeiting notes of the Bank of the United 

States is not entitled to a copy of the indictment and* list of the witnesses 
two days before pleading. United States v. Williams (r Rayy L 178. 

89. After conviction ot assault and batteiy, the Court will permit Uie defendant 

to give security to abide the judgment United States v. Greenwoody u 
186. 

90. The defendant has not a right to open the cause in all cases where he holds 

the affirmative of the issue. Sutton v. Mandevilky L 187. 

91. After judgment for the plaintiff on the defendant's demurrer, and writ of 
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inquiry awarded, the Court will not permit the defendant to plead de 
novo without withdrawing the demurrer. Woodrow y. Coleman^ i 1 92. 

92. Actions of replevin may, in Alexandria, be tried at the first term. WUson 

v. Johnston, i. 198. 

93. An executor may be ruled to plead before the expiration of ihe year after 

letters granted. Frazier v. Brackenridgef i. 203 ; Buckley v. Beatty^ i. 
245. 

94. The defendant ma^ ^ve special bail at any time during the return-term, 

although the plamtiff may have taken an assignment of the bail-bond. 
Rhodes V. Brooke, i. 206. * 

95. The Court will not, at a subsequent term, reinstate a cause which has 

been non-prossed for want of security for costs. Lindsay v. Twining, L 
206. 

96. A venire may be postponed. United States y. Peacock, i. 215. 

97. After jury sworn, the Court will not quash the indictment before verdict, 

without the prisoner's consent. Ibid, 

98. Sureties of an insolvent debtor in a duty-bond, are not entitled to judgment 

at the first term against their principal. Johns v. Brodhag, i. 235. 

99. The plaintiff having proceeded Doth at law and in equity, must make his 

election. Allison v. Alexander, i. 237. 

100. Afler office judgment, the Court will not receive the plea of limitations. 

Smith V. Stoops, i. 238. 

101. If an infant be brought into Court, a guardian ad litem may be appointed 

without commission. Reinhart v. Orme, i. 244. 

102. Administrators are bound to plead before the expiration of the year from 

the date of the letters of admmistration. Frazier v. Brackenridge, i. 208 ; 
Buckley v. Beaity*s Administrator, i. 245. 
108. The Court will not permit an amendment making new parties. Morris v. 
Barney, i. 245. 

104. After plea of "property in the defendant" the Court will permit the 

defendant to plead " property in a stranger," on payment of all antecedent 
costs, and a continuance if requested. Semmes v. (JNeale, i. 246. 

105. If, by an amendment, the nature of the action be changed, it is to be con- 

sidered as a new cause and may be continued although at the fifth term 
after its commencement Schnerizel v. Purcell, i. 246. ^ 

106. A cause is not regularly for trial unless it has been put in issue at a pre- 

ceding term. Ibui. 

107. An administrator, in Alexandria county, has a right to give a preference 

to a creditor, by confessing a judgment; and a court erf* equity will not 
interfere by injunction. iViUon v. Wilson, i. 255. 

108. The Court will not permit a point of law to be argued to the jury which 

the Court has decided. Johnston v. Harris^ i. *257. 

109. Witnesses are entitled to their fees, although the summons be served by a 

private person. Power v. Semmes, i. "247. 

110. In an action upon a bond conditioned to pay money by instalments, if the 

verdict be rendered before all the instalments are due, the jury must find 
how much is due upon eac;h instalment, and when payable ; as well those 
to become payable as those already payable. Davidson v. Brown, i. 250. 

111. Causes non-prossed at a previous session of the same term, may be reinstated 

if the absence of the plaintiff's counsel was caused by severe sickness. 
Memorandum, i. 253. 

112. The Court, at an adjourned session, will not hear a motion to dissolve an 

injunction, upon notice given after the first session of the term. Bur- 
fiJrd f . Ringgold, i. 258. 
118. After a general appearance, the defendant may plead in abatement, that 
the capias was not properly served. Knox v. Summers^ u 260. 
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14. Q^tMiBre^ whether a defendant duehai*ged under the insolvent law after arrest 
upon capias ad respondendum, and before the return, can be compelled 

to appear. Stover y. Densley, i. 267. 

15. If there be no declaration, the Court will not require special bail if the 

plaintiff does not appear at the return of the writ Thompson t. Cave" 
naugh^i. 267. 

16. If there be only one issue to be tried, and the defendant holds the affirma- 

tive of that issue, he hajs a right to open and close the ai^;ument David" 
son V. Henop, i. 280. 

17. When there is a rule to employ new counsel, the cause may be continued 

after the 5th term. Fenwick v. Brent et al, i. 280. 

18. If the plaintiff has not a domicil in this district, he may be ruled to give 

security for costs. Duane v. Rind, i. 281. 

19. Leave to amend on payment of full costs. Ferris et aL v. Williams^ i. 281. 

20. In actions upon duty-bonds, the United States are entitied to judgment at 

the first term. United States v. Johns, i. 284. 

21. Counter affidavits cannot be read on a motion for the continuance of a 

cause. Manning v. Jamesson et al. i. 285. 

22. When the writ of inquiry is set aside by the defendant, the plaintiff may 

have the cause continued at the defendants costs. McCuUoch v. DeButis^ 
i. 285. 

23. JudCTient cannot be confessed before the retum-term of the writ. Haden 

V. l^erry, i. 285. 

24. It is hot necessary that the notice of taking^ a deposition under the Act of 

Congress should state the reason of taking it DeButts v. McCuUoch, i. 
286. 

25. An attachment cannot be serted in court. Davis v. Sheron, i. 287. 

26. The Court is not bound to give an opinion instanter on the trial of a cause, 

but may direct the point to be saved by a special verdict Craudson v. 
Leonard, i. 291. 

27. Cause may be shown against a decree nisi at any time during the term and 

before any other order is made. Allen v. Thomas, i. 294. 

28. A deposition taken more than six months after replication in a chancery 

suit, cannot be read at the hearing, unless taken oy consent, or by order 
of the Court, or out of the district Wiggins v. Wiggins, i. 299. 

29. Notice, of motion to dissolve an injunction, given on the first da^ of the 

term, is notice that the motion is to be made at the next succeeding term. 
Ramsay y, Wilson, i. 304. 

30. Affidavits of jurors will not be received to show miscalculation, mistake or 

misconduct of jurors in giving their verdict Ladd v. Wilson, i. 305. 

31. In case of the death of a plaintiff, the filing of letters of administration is 

such a proceeding in the cause before the tenth day of the second court 
as will justify the Court in retaining cognizance of the cause under the 
Act of Maryland, 1 785, c. 80, § ] . Wiison v. Ilarbaugh, i. 3 1 5. 

32. Upon an attachment under the Maryland Act, 1795, c. 56, the plaintiff 

must prove his debt before he can obtain judgment of condemnation. 
Stephenson v. Giberson, i. 319. 

33. To obtain an attachment under the Maryland Act, 1 795, c. 56, it is not 

necessarv that all the plaintiffs should make affidavit ; nor that it should 
appear that they were all citizens of the United States. Birch et aL v. 
Butter, i. 319. 

34. A writ of attachment and capias may be amended by inserting the chris- 

tian names of the plaintiffs, with the leave of the Cionrt, before condem- 
nation. Ibid. 

35. It is not necessary that a forthcoming bond should recite the return of the 

execution, nor the certificate of the service, nor the name of the person 
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by whom it was served ; but it must state that the execution was served. 

Ambler y. McMecken^ i. 880. 
136. It is no groand of eeneral demarrer to an indictment for a misdemeanor 

under the laws of Virginia of 1792, and 1795, that the name of a prose* 

cutor is not written at the foot of the indictment. United States y. &in- 

fardy i. 823. 
187. I^pplemental affidavits will not be received upon a motion for the continu* 

ance <^a cause. Norwood v. Sutton^ i. 327. 

138. Upon executing a writ of inquiry upon a jud^ent by default, the jury 

must find at least one mill in damages. Frazier v. Lomax^ i. 328. 

139. A petitioner for freedom, in custody, will not be discfaaived upon the request 

of the master, unless upon secunty given by him to nave the petitioner 
forthcoming, &c., to prosecute his petition for freedom. Ex parte Negro 
Letty, i. 328. 

140. If bail has not been required upon the capias ad respondendum^ it will not, 

upon setting aside the office-judgment, be required without affidavit. 
Gordon v. Riddle^ i. 329. 

141. To set aside an office-judgment the Court will not permit the defendant to 

plead, specially, matter which may be given ip evidence upon the general 
issue. Vowel v. Ltfles^ i, 8^9. ' 

142. In all cases of felony, by the Uws of Virginia the prisoner is entitled to a 

peremptory challenge of twenty jurors. United States r. Browning, i. 
830. 

143. In a civil cause, this Court may send an attachment into Virginia for a 

witness who resides within one hundred miles of the place of trial ; and 
such attachment is to be directed to and served by tne marshal of the 
district of Virginia. Voss v. Luke, i. 831. 

144. The defendant is not entitled, of course, to a continuance, upon the death 

of the plaintiiT. Alexander v. Patten, i. 888. 

145. The Court will not compel the opposite party to produce depositions taken 

on his part by consent ; nor enforce the private agreements of counsel ; 
but win see that parties are not entrapped by such agreements. Moore 
y. Dulany, i. 841. 

146. The defendant may, at the trial court, give notice to a non-resident plain- 

tiff, that security for costs will be required ; and the cause will be con- 
tinued if the plaintiff is not ready to give the security. Thomas y. 
Woodhouse, i. 841. 

147. When depositions have been taken by one party without notice to the 

other, the cause may be continued. Straas v. Marine Insurance Com" 
vany of Alexandria, i' 3i3. 

148. The Court will not continue a cause for the absence of a witness who has 

been summoned, and who lives within one hundred miles of this place, if 
no attachment has been moved for, although he resides out of this dis- 
trict Woods et aL v. Young, i. 346. 

149. If the only resident member of a partnership who are plaintiffs, die pend- 

ing Uie suit the defendant may demand security for costs against the 
remaining plaintiffs, and the Court will continue the cause to give the 
defendant an opportunity to lay the rule and give sixty days^ notice. 
Lambert y. SnuUi, L 847. 

150. If the blanks in the declaration have been filled up at the trial tenn, and 

the defendant pleads with the knowledge that they have been so filled 
up, it is not a ground for the continuance of the cause. lbid» 

151. If the writ of inquiry be set aside at the trial term, the plaintiff is entitled 

to a'continuance at the defendant's costs. Beck y. Jones, u 847. 

152. A resident of Alexandria, suing in Washington, most give Mcarity for 

costs. Lovering y. Heard^ L 849. 

23* 
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153. Upon a petition for freedom the Coart will not require the defendant to 
mye security for the wages of the petitioner daring tho litigation. Ne^ro 
Ben ▼. Scott^ i. 850. 

1^4. The costs of a continuance await the event of the cause, unless there be a 
special order to the contrary. An attachment will not lie for the non- 
payment of the costs of a continuance, until after a rule to show cause ; 
nor unless there has been a personal service of the order of the Court to 
pay the costs; nor unless the bill of costs state the particular items. 
Dyson V. WhUe, i. 359. 

155. The Court will not sign a bill of exceptions which states that it contains all 

the evidence in the cause, unless, &c. LyUs y. Mayor and Commonalty 
of Alexandria^ i. 361. 

156. The Court will not grant an attachment acainst a party for not paying his 

witness unless payment has been demanded by a person having authority 
to receive payment ; and the authority must appear. NaUy v. Lambellf 
i. 366. 

157. An affidavit is not necessary to continue a petition for freedom at the first 

term. Negro Ben v. Scott, i. 365. 

158. The six months' stay vpon a supersedeas is reckoned from the day of the 

confession of the nenf judgment. The sum confessed need not be re- 
peated in the blank at the end of the supersedeas. Jlodgson v. Mouniz^ 
1. 366. 

159. This Court will issue a bench-warrant against a person charaed with trea- 

son upon ez parte affidavits before any presentment or indictment made 
or found by a grand jury ; and, when arrested, will commit him without 
stating when or where he is to answer for the ofience. United States v. 
BoUman et aL i. 373. 

160. An attachment for not returning a writ of habeas corpus will not be issued 

until three days shall have expired afler service of the writ IM. 

161. Upon a motion to commit for trial, the party accused may be heard by 

counsel. Ibid. 

162. In a chancery attachment, if the subrana be served on the principal, the 

bill cannot be taken for confessea for non-appearance, as in ordinary 
cases in equity ; but there must be an affidavit and publication, &c., ac- 
cording to the law of Virginia. Dean v. Leyg et al. i. 392. 

163. A material amendment of a bill, after answer, must be on payment of all 

costs, including the solicitor's fee. WaUace v. Taylor et oL i. 393. 

164. The Court will not order the defendant's appearance to be stricken out so 

as to charge the marshal. Wood v. Dickson, i. 401. 

165. Costs, on appeal from a justice of the peace are within the discretion of 

the Court if the judgment be affirmed m part Mead v. Scott, i. 401. 

166. The plaintiff will not be permitted to file his replication after the rule-day, 

ana in term-time, but upon continuance of the cause. Veitch v. Har^ 
haugh, i. 402. 

167. The party upon whom the burden of proof is thrown by the issue is to 

open and close the argument BeaU v. Newton, i. 404 ; DurUop v. Peter^ 
i. 403. 

168. When leave is given to amend on payment <^ costs, the payment is not a 

condition precedent, unless so specially expressed in the order. Wigfidd 
v. Dyer, i. 403. 

169. Upon the plea of performance the plaintiff is not bound to produce the 

ori^nal covenant BeaU v. Newton, i. 404. 

170. The Court will not continue the cause, for the defendant, on the ground 

that his receipts are mislaid, unless the affidavit states the amount and 
dates of the receipts so that the phuntiff may admit or deny them ; nor 
unless it state circumstances by which the C!ourt can judge whether x«a- 
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sonable diligence nas been used in searching for them. Hide y. lAverse^ 
i.408. 

171. The Court will permit the prisoner to retract his plea of ** guilty," in a 

capital case, and to plead "not guilty." United Slates v. Dixon, i. 414. 

172. Upon the trial of the issue upon the plea of payment, the plaintiff is not 

tx>und to produce the bond. Darlington v. Grovermanf i. 416. 
178. After acquittal, the Court will not require the prisoner to give security for 
his good behavior. United States v. Venable, i. 417. 

174. If the principal comes in and gives special bail, and sets aside the plea 

pleaded by the appearance-bail, the plaintiff is entitled to a continuance 
of the cause. Wise v. Groverman, i. 418. 

175. A clerical mistake in entering the judgment, may be corrected at a subse- 

quent term, and an execution, issued thereon, may be quashed. Pierce 
V. Turner^ i. 433. 

176. The Court will permit the defendant to withdraw the general issue, and 

file a general demurrer. Deakins v. Lee, i. 442. 

177. The Court will not continue an action at law, on the motion of the defend- 

ant, on the ground that the plaintiff had not answered a bill of discovery, 
if the bill seek relief also. Bennett v. Wilson, i. 446. 

178. The Court will ffrant a rule on a witness residing in Baltimore, to show 

cause why he should not be attached for not attending according to sum- 
mons. Ho^dson V. Butts, i. 447. 

179. The Court will not permit the plaintiff to read to the jury his own state- 

ment of his account ; nor will the Court permit the jury to take minutes 
of the items to which no evidence was offered. Crease y. Parl^, i. 
448. 

180. The Court will not, on motion of the defendant, continue a cause because 

the costs of a non pros have not been paid. Wheaton v. Love, i. 451. 

181. AAer judgment for the plaintiff on demurrer to a replication to the plea of 

limitations, the Court will not permit the defendant to withdraw the de- 
murrer and rejoin specially, unless he can show, by affidavits, that it is 
necessary to the justice of the case. WUson v. MandeviUe ei al. i. 452. 

182. It is not necessary, upon a rule on a constable, to show cause why he 

should not be removed "for extortion under color of his office," that 
there should be any specification of the particular facts relied on. Jones 
V. Woodtvrow Sf Nea/e, i. 456. 
188. The Court will not order actions to be consolidated. Bank of Alexandria 
v. Young, i. 458. i 

184. A prison-bounds bond ma^ be assigned by a deputy-marshal in Alexandria 

county. Scott v. Wise, i. 473. 

185. If, after eight jurors have been sworn, the defendant challenge one for 

favor, the challenge shall be tried by the jurors already sworn. Negro 
'Reuben y. Bridges, i. 477. 

186. A juror shall not be examined on oath as to his religious opinions on the 

subject of slavery ; nor will the Court, on a challenge for favor, suffer evi- 
dence to be given to the triers, as to the prevailinff opinion of individuals 
of the reli^ous sect to which the juror belongs. ThioL 

187. Notice to dissolve an injunction must be given ten days before the term. 

If given in term time, a term's notice is required. Sloddert v. Waters, i. 
483. 

188. A legal plaintiff has a right to dismiss a suit brought in his name by order 

of a person who claims to be his assignee ; and the Court will not inter- 
fere to protect the assignee, unless 3ie evidence of the assignment be 
clear. Welch v. MandeviUe, i. 489. 

189. In actions against executors, the statute <^ limitations may be pleaded after 

office-judgment. iVilson v. Turbenrillef 1. 492. 
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190. The Coort will not eire an instruction upon a pcnnt not material to the 

iflsae. Harper v. bmith^ i. 495. 

191. In Alexandria county, a certiorari^ in ''forcible entiy and detainer," may 

be iMued bpr one jadge in vacation. United States ▼. Brouming^ i. 500. 

192. In Alexandria, a set-oflT, or account in bar, must be filed one term before 

trial. Janney t. Baggott, i. 508. 

193. Upon a presentment by the grand jury, the Court will order an indictment 

to be sent up, without the name of a proeecutor, upon the suggestion of 
the Attorney of the United States. United States v. Duiany^ i. 510. 

194. A copy will not be received as oyer, when a profert has been made of the 

original ; and, if a copy is offered, the defendant may demur. WeUford 
V. Miller, I 514. 

195. Records, under the seals of the respective State courts, are admitted under 

the agreement of the bar, without other authentication. SmaUwood v. 
Fto/«l, i. 516. 

196. The two jurors first sworn in the cause, are the proper triers of a challenge 

for favor. Negro Clem Joice v. Alexander^ i. 5^8. 

197. The Court will not permit counsel to argue to the triers upon a challenge 

for favor. Ibid. 

198. The challenged juror cannot be examined as a witness to the triers. Ibid. 

1 99. Witnesses may be separated and examined each out of hearing of the others. 

Ibid. 

200. The Court will not lend an easy ear to the affidavits of jurors as to their 

proceedings after they have retired to consider of their verdict. Cherry 
V. Sweeny f i. 530. 

201. After an appearance entered at a preceding term, it is too late to call for 

the authority to appear. Rogers et al, v. CVomme^tn, L 536. 

202. If books and papers are in Court, they may be called for after the jury is 

sworn. Banks v. Miller, L 548. 

203. If the Court is divided upon an objection to evidence, the objection does 

not prevail. Henry v. tticketts etoLi, 545. 

204. The Court will not permit the statute of limitations to be pleaded to an 

action of trespass ror mense. profits, after the rule-day, unless upon pay- 
ment of all antecedent costs, and a continuance of the cause. Marsteller 
V. Mc Clean, i. 550. 
^05. The fees of a ma^strate, in another State, for taking a deposition under 
the act of Congress, may be taxed in the bill of costs, in Virginia. Fry 
V. Yeaion, i. 550. 

206. After the rule to plead has expired, the Court will not compel the plaintiff 

to produce his cause of action. Bailey v. Sutton ef a/, i. 551. 

207. A subscribing witness to a deed^ may be compelled to attend Court to 

prove its execution, so that it may be recorded. Irtoin v. Dunlcp^ i. 
552. 

208. If a juror, in a civil cause, be taken suddenly ill, the juiy may be dis- 

charged, and the trial postponed until the next tenn. Young v. Marine 
Ins. Co, i. 566. 

209. Two hour's notice of taking a deposition in Alexandria, where all the par- 

ties resided, was too short Jandeson v. Willis, i. 566. 

210. The Court will not permit a defendant to tender an issue to which he had 

demurred, when tendered by the plaintiff. Hodgson v. Marine Ins, Co. 
of Alexandria, i. 569. 

211. At the hearing of a cause in chancery, the Court will not recdve vivd voce 

testimony, imless to prove exhibits. Debutts v. Bacon, i. 569. 

212. When costs are given, on leave to amend, the payment of the costs is not a 

condition precedent Butts v. Chiumian, i. 570. 

213. Upon a petition for freedom, the defendant may appear and diwcUim with- 
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ODt entering into the usual Tecognizance. Negro Waiter Thomas y. Scott^ 

ii. 2. 
814. When the iflsue is joined on a matter of law, the Court will not, at the 

prayer of either party, instruct the jury upon the matter of law submitted 

to the jury by tne pleadings. Comman Council of Alexandria v. Brock- 

€//, ii. 18. 

215. The phuntifTs counsel may fill up the blank indorsements at the trial, 

although the defendant indorsed the note for the accommodation of the 
maker. Bank of the United States v. Roberts, ii. 15. 

216. See Plradino, 61. Sheehy y. Mandeville, ii. 15. 

217. See Judgment, 83. Short v. WUkinsonj ii. 22. 

218. See Evidence, 221. Davis v. Forrest, ii. 23. 

219. In replevin, if the title of the goods be in issue, the Court will mnt a new 

trial if the jury give the plamtiff a verdict for the value of the goods as 
well as damages for taking them. Thompson v. Carberryy ii. 39. 

220. Under the Maiyland Act of 1798, c. 101, ch. 8, § 15, the Court, and not 

the jury, is to ascertain whether the defendant paid away all the assets 
before notice of the plaintiff's claim. Hellen v. BeaUy, ii. 29. 

221. See Attachment, 41. Mott v. Smith, ii. 33. 

222. See Bastard, 5. United States v. Clements, ii. 30 ; United States v. Dicky 

ii. 409. 

223. K the defendant die after office-judgment and writ of inquiry awarded, his 

administrator cannot plead o/en^ administravit, nor any other plea which 
the original plainlifi'himselt could not have pleaded. Janney v. Monde-' 
ville, ii. 31. 

224. See Limitation, 16. Thompson v. Affiick, ii. 46.'' 

225. Costs are not given in the Supreme Court on reversal. Conway v. Alexan^ 

der, ii. 57. 

226. An issue sent by the Orphans' Court to this Court, to try the validity of a 

will, cannot he removed to the other county, under the Act of June S4, 
1812, § 8. Carter v. Cutting, ii. 58. 

227. The marshal may justify appearance-bail at the second term after excep- 

tion taken at the rules. Brent v. Brashears, ii. 59. 

228. See Amercement, 2. Williams v. Craven, ii. 60. 

S29. Two or more counts for misdemeanor may be joined in one indtctmenti 
United States v. Porter, ii. 60. 

230. Upon an indictment for barratry, no evidence can be given of specific acts 

without notice. Ibid. 

23 1. Notice given after the commencement of the trial, is too late. Ibid, 
282. See Evidence, 237, 238, 239. Ibid, 

233. The plaintiff having removed his family into the county of Washington, 

the rule to give security for costs was rescinded. Nicholls v. Johns, ii. 
66. 

234. The declarations of the assignor, made after the assignment of a chose in 

action, will not be received in evidence to defeat the action brought in ' 
his name. Palmer v. Cassin, ii. 66. 

235. See Limitation, 19. Beatty v. Van Ness, ii. 67. 

286. Witnesses may be removed while others are examined. Patton v. Janney, 
11.71. 

237. One joint defendant in an action of assumpsit, cannot confess judgment so 

as to enable him to testifv in behalf of the other defendants. Ibid. 

238. See Insurance, 9, 10. Ibid. 

239. See Deposition, 26. House v. Cash, ii. 73. 

240. See Bills and Notes, 68. Riddle v. Mott, ii. 73. 

241. See Bail, 51. Bums T.Simm^s bail, ii. 75. 

242.' See Evidence, 247. Underwood v. HuddUsUm, ii. 76. 
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243. Id. 250. Curtiss v. Georgetown Turnpike Co.il 81. 

244. See Pleading, 72. Welch y. MandevVle, ii. 82. 

245. See Billb and Notes, 69. Underwood v. Huddleston^ ii. 98. 

246. The Court will not reinstate a replevin which has been discontinued at a 

previous term. NichoUa v. Hazel^ ii. 95. 
947. An account for work and labor cannot be given in evidence at the trial 
upon non iusumpsU^ as a setroff, unless the account has been filed and 
notice given. tVheicroft v. Burford, ii. 96. 

248. In Alexandria, an execution de bonis propriis is the proper process against 

an executor upon a decree in e<]|uity for the baJance of nis administra- 
tion account Catlett v. Fcdrfax, li. 99. 

249. The Court will not, upon motion, auash the return of dbfi.f€u levied upon 

an equity of redemption. War^d v. Wirt, ii. lOi^. 

250. Trespass in et armis will lie for a master against one who beats his slave, 

although there should be no loss of service. Garey t. Johnton^ iL 107. 

251. See Bail, 63. Bussard v. Warner's bail, ii. 111. 

252. If the defendant be acquitted upon a fiaw in the indictment, he will be 

remanded for trial at Uie next term. United States v. Bennett Smith, ii. 

111. 

253. See Equity, 116. Grundy v. Young, ii. 114. 

254. See Limitation, 22. Gregg t. Bontz, ii. 115. 
S55. See Election, 1. Scholfield v. Union Bank, ii. 115. 

256. See Bail, 54. Jenkins v. Porter, iL 1 16. 

257. Id. 55. Craik v. Hilton, ii. 1 16. 

258. See Judgment, 35. Stone v. Stone, ii. 119. 

259. See Evidence, 266, 267. Holmead v. Corcoran, tL 119. 

260. See Limitation, 24. . Jenkins v. Boyle, ii. 120. 

261. See Bail, 56. Sharpless v. Knoudes, ii. 129. 

262. See Judgment, 36. Simpson v. Legg, ii. 132. 

268. See Administration, 13. Adams v. Whiting, n. 132. 

264. See Gaming, 12. United States v. Rounsavel, ii. 133. 

265. See Amendment, 26. Comegyss v. Robb, ii. 141. 

866. See Circulating Medium. United States v. Rny^ ii. 141. 

867. See New Trial, 7. United States v. Michael Clarke, ii. 152. 

868. A prisoner in execution for debt, at the suit of the United States, is enti- 

tled to the benefit of the prison-bounds upon giving sufficient security. 
United States v. Anderson, li. 157. 

269. See Insolvent, 30. Mattingly v. Smith, ii. 158. 

270. /</. 31. Keene v. Jackson, ii. 166. 

271. See Limitation, 27. Irwin v. Henderson et al. ii. 167. 

272. See Assignment, 10. Weightman v. Q^een, ii. 172. 

273. See Bank of Columbia, 1. Okely v. Boyd, ii. 176. 

274. See Bank-note, 7. Armat v. Union Bank, ii. 180. 

275. See Bills and Notes, 83. Auld y. Peyton, ii. 182. 

276. Id. 82. Munroe v. Mandeville, ii. 187. 

277. If the verdict be below the jurisdiction of the court, the jury is not enti- 

tled to the fee of twelve shillings. Skinner v. McCaffrey, A. 193. 

278. In covenant for rent, interest does not accrue until demand. Wise v. Re*-' 

sler, ii. 199. 

279. The attachment first served on the garnishee binds the effects in his hands, 

although the marshal has other and prior writs^ of attachment in his hands 
at the time of such service. McCobb v. Tyler, ii. 199. 

280. The attachment first served is entitled to priority of payment. Johnson t. 

Griffith, ii. 199. 

281. See Appeal, 4. Deneale^s Executors v. Young, ii. 200. 

282. See Limitation, 29. Scott v. Lewis, ii. 203. 
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288. See Damages, 6. Tayloe v. Turner, ii. 308. 

284. See Affidavit, 6. Unian Bank v. Riggn, ii. 204. 

285. See Dibcontinuanor, 2. Sherburne v. King, ii. 205. 

286. See Attachmxnt, 52. Sears v. Noon, ii. 220. 

287. See New Trial, 8. Swann v. Bowie, ii. 221. 

288. See Bt-Law, 16. Common Council v. MandeviUe, ii. 224. 

289. See Joint Defendants, 2. Smith ▼. Woi»dward et al. ii. 226. 

290. After issue joined in repleyin, it is too late to move to c^uash the writ. 

Semb : that the Act of Maryland which reqaires two sureties in replevin 
bonds is directory only ; and that the wnt is not void if there be only 
one surety. Hcdler v. Beall, ii. 227. 

291. See Ejectment, 11. McCormick v. Magruder, ii. 227. 

292. See Joint Defendants, 8. Edmondson v. Barrett, ii. 228 ; NichoUs t. 

Fearson, ii. 626. 

293. See Evidence, 297. Trovers v. Appier, ii. 234. 

294. See Bail, 58. King y. Sim*s bail, ii. 284. 
229. See Costs, 82. Roberts t. Reintzel, ii. 285. 

296. See Judgment, 41, 42. Union Bank y. Crittenden, ii. 238. 

297. Id. 48. Bank of Washington y. Peltz, ii. 241. 

298. See Arbitration, 9. Thornton y. Chapman, ii. 244. 

299. See Limitation, 31. Mechanics Bank v. Lynn, ii. 246. 

800. Qacere, whether an indictment will lie at common law for enticing away a 

slave. United States y. Negro Pompey, ii. 246. 

801. See Jury, 41. Darius Clageit*s case, ii. 247. 

302. See Evidence, 808. United States v. Miller, ii. 247. 
803. See Amendment, 27. Tayloe v. Wharfield, ii. 248. 
304. See Pleading, 85. Damall y. Talbot, ii. 249. 

805. See Bills and Notes, 97, 98. Bank of Washington y. Way, ii. 249. 

806. See Bail, 59, 60. Day v. Hackley, ii 251. 

807. See Limitation, 82. Wetzel y. Bussard, ii. 252. 

808. See Demurrer, 18. Triplet y. Warfield, ii. 287. 

809. See Bills and Notes, 99. Brown y. Piatt, ii. 258. 

810. See Jurisdiction, 80. Ritchie v. Stone, ii. 258. 

811. See Deposition, 89. Van Ness y. Heineke, ii. 259. 

812. See Continuance, 21. Bestor y. Sardo, ii. 260. 

818. See Consideration, 10. Munro y. Robertson, ii. 262. 

814. See Bail, 61. Ringgold y. Renner, ii. 2^. 

815. The Court will, on affidavit, reinstate a cause non-prossed on a rule for 

security for costs laid on the plaintiff, who had no attorney in court, his 
attorney having died and no rule served on the plaintiff to employ new 
counsel. Cook v. BeaU, ii. 264. 

316t See Discontinuance, 8. McQeod v. Gloyd, ii. 264. 

817. See Bills and Notes, 100. Bowie et al v. BlacUock, ii. 265. 
• 318. See Election, 8. United States v. Columbia Ins. Co. ii. 266. 

319. See Mandamus, 4. Ibid. 

820. See Discontinuance, 4. Brent y. Coyle, ii. 287. 

321. See Bills and Notes, 101. Ibid. 

822. Id. 102. Bank of Washington y. Reynolds, ii. 289. 

828. Id. 108. Lapeyre et al. y. Gales, ii. 291. 

824. Id. 105. Riggs r. Graeff, ii. 298. 

825. The security which a judge signing a citation on a writ of error which is 

to be a supersedeas, soairti^e, is to be for tiie costs and such damages as 
the Supreme Court may award for the delay. Renner v. Bank of Co^ 
lumbia, ii. 310. 

326. See Amendment, 28. Boone y. Janney, ii. 812. 

827. See Bills and Notes, 112. Neale y. Peyton, ii. 818. 

328. Id. 118, 114. Irwin y. Brown, iL 814. 
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8^9. After the jury has retired to conader of their verdict, the Court will not 
inBtruct them upon any matter at the motion of either of the pardes. If 
the jury asks for instruction upon any matter of law, the Court will give 
it. A motion in arrest of trial, and for a new trial, may be made at the 
same time ; but the motion in arrest will be first heard. Turner v. Foso- 
all, ii. 824. 

330. See Bail, 62. Womuley v. Beedle, ii. 331. 

331. If the plaintiff deliver his /. ^a. to the marshal, and die, and the manthal 

levy it on the 'goods of the defendant, he has a risht, under the law of 
Virginia, to give a forthcoming bond, payable to the deceased creditor ; 
and such bond will support a judgment upon motion of the administra- 
tor of the creditor. Entunsle v. Sussord, u. 331. 

332. See Bills and Notes, 1 17. Smkh et at v. Glover^ ii. 334. 

333. See Bt-Law, 18. White v. Carpcralion of Washington, iL 387. 

334. See Costs, 86. Wright v. Watersy il 342. 

335. The plaindff cannot l>e nonsuited for not producing books and papers upon 

a mere notice by the defendant to produce them at the trial. Thexe 
must be a motion to the Court for an order to produce them, and notice 
of such a motion, and an order of the Court ; and if the motion be not 
made until the cause is called for trial at the last calling of the docket, 
the Court will continue the cause until the next term. Bank of the 
United States v. Kurtz, ii. 842. 

336. See Freedom, 42. Negro Matilda v. Mason, ii. 343. 

337. A motion for a new trial, or in arrest of judgment, is a waiver of the bene- 

fit of a stay of execution agreed upon by the parties. Brent v. Coyle, ii. 
348. 

338. See Costs, 37.. Emerson v. Beale, ii. 849. 

839. See Justice of the Peace, 9. Goulding v. Fenwick, ii. 850. 

340. See Bills and Notes, 128. Olt v. Jones, ii. 851. 

341. See Limitation, 84. Offutt v. Hall, ii. 363. 

842. If the marshal, upon a capias ad respondendum^ be amerced debt and costs 
nisi, the defendant may, at or before the next term, give bail and exone- 
rate the marshal. Heyer et al. v. Wilson, ii. 369. 

343. If the bill of exchange, which was the original cause of action, be lost, it is 

sufficient, in order to amerce the marshal in the whole amount of debt 
and costs, for not bringing in the defendant, arrested upon a capias ad 
respondendum, to tender to the mar^l an assignment of the right of 
action upon the bill, and that assgnment may \^ made by the attorney 
and agent of the plaintiff. Ibid. 

344. See Bills and Notes, 125. Cana v. Friend, iL 370. 

345. See Judgment, 50. Ault v. Elliot, ii. 872. 

346. This Court has authority to suspend an attorney from practice for a limited 

time, or to expel him entirely ; and may, for that purpose, inquire in a 
summary manner, as to any chaiges of malpractice alleged against him; 
Ex parte Levi S. Burr, ii. 379. 

347. See Judgment, 51. Holmes v. Bussard, ii. 401 ; McSherry v. Queen, Id. 

406 ; Blagrove v. Ringgold, Id. 407. 

348. See Justice or the Peace, 12. Minor's case, ii. 404. 

349. In all criminal prosecutions, the Attorney of the United States, upon the 

general issue, has the right to close the argument before the jury. United 
States V. Bates, ii. 405. 

350. See Costs, 40. Blagrove v. Ringgold, ii. 407. 

351. See Discontinuance, 5. Williamson v. Bryan, iL 407 ; French t. Venor 

hie, iL 509. 

352. See Insolvent, 37. Frere v. Mudd, ii. 407. 

358. A cause in equity, in this Court, may be reheard if the petition for rehear- 
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mg be filed before Uie end of the next tenn after the final decree, and if 
no appeal lies to the Supreme Conrt in that caoae. Clarke y. Threlkeldj 
ii. 408. 

854. See Jurisdiction, 87. United States t. Negro ElUck^ iL 412. 

855. See Misdemeanor, 8. United States t. Cktrr, ii. 489. 

856. See Deposition, 44. Benner t. Howland, ii. 441. 

857. See Eyidence, 351. Stuart t. Columbian Ins. Co. ii. 442. 

858. See Insolvent, 88, 89. Connelly's ccue, ii. 415. 

859. If parent of a note be demanded and refused on the third day of grace, 

notice to the indorser on the next day is in due time. Bead t. Carbery, 
ii. 419. 
360. See Administration, 19. Otoen t. Blanchardj ii. 418. 

861. Unless notice of set-off be given before the suit is called for trial, it will 

not be permitted to be given in evidence upon non assumpsit. Deneale 
V. Young, ii. 418. 

862. See Deposition, 45. Bussard v. CataUno^ ii. 421. 

368. See Justice or the Peace, 17. Adams r. Kincaid^ iL 422. 
364. See Attachment, 55. Bolton v. White, ii. 426. 

865. See Marshal, 16. Binggold r. Glover, iL 427. 

866. The Court irill not quash a Jieri facias issued after the death of the defend- 

ant, if it bear teste before his death. Kane t. Love, ii. 429. 
367. See Administration, 21. Calder y. Pufer, ii. 480. 

868. Where there are contending assignees of a cause of action pending in 

Court, the Court will not, on motion, decide the merits of their respectiye 
chums, by ordering the action to be entered upon the docket as for the 
use of eiUier of them. Thomas y. Elliot, ii. 432. 

869. See Bail, 65. Ibid. 

870. See Attachment, 56. Kurtz y. Jones, iL 433. 

871. If the plaintiff examines his attorney as a witness, he waiyes his priyilege, 

and, upon cross-examination, the attorney is bound to answer generalfy. 
Crittenden y. Strother, ii. 464. 

872. After the iury is sworn to try the issue upon the allegations against the 

debtor, the Court will not aamit the allegations to be amended oy insert- 
ing the name of another creditor. Walter Newton's case, ii. 467. 
878. The Court has a discretion, upon a motion to change the yenue, and will 
not, in general, change it, unless the suggestion be accompanied by an 
affidayit, stating the grounds of belief that an impartial trial cannot be 
had in the county in which the suit is instituted. Letois y. Fire Insur- 
ance, ii. 500. 

874. The United States are entided to judgment on reyenue bonds at the return 

term, although, by the general rule and practice of the Court, the day 
after the last day of the term is the appearance-day to all write return* 
able to that term ; and the Court will, upon motion, rule the marahal to 
return the writ on some day during the tenn. United States r. May {f 
Snyder, ii. 507. 

875. See Discontinuance, 5. French y. Venable, u. 509. 

876. If the pUuntiff has countermanded his execution, at the request of the de- 

fendant to giye him time ; or if he has been delayed by injunction obtained 
by the defendant ; he may take out a new execution after tiie year and 
day. Muncaster y. Mason, ii. 5 2 1 . 

877. See Execution, 26. Owen et al. y. Glover, ii. 522. 

878. See Attachment, 58. Baker y. Mix, iL 525. 

879. Id, 59. Jones y. Kemper, ii. 585. 

880. See Discontinuance, 6. NichoUs r, Fearson, ii. 526. 

881. See Baron and Feme, 9. Semmes et ux. y. Sherburne, iL 514. 

882. See ATTACHXSirT, 59, 60, 61. Jones t. Kmper^ iL 585. 

TOL. Yl. 24 
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S8S. If some of the terre-tenants named in the icire facias are returned nihU 
an alias scire facias must be issued agunst them, or the cause will be dis- 
continued. Semble, that the scire facias^ or its return, must describe the 
land held by each tenant Baker v. French et al. iL 539. 

384. See Execution, 29. OffuU v. Henderson, iL 653. 

385. If, after the juiy is sworn and impanelled, it appears to be a case in which 

it is necessary to examine and determine upon accounts between the par- 
ties, the Court will order the jury to be discharged, and the accounts to 
be audited and stated by the auditor of the Court, according to the 
Maryland Act of 1785, c. 80, § 12; and that he report to the Court 
UnUed States y. Rose^ iL 567. 

386. See Baron and Feme, 10. Robinson y. Catkeariy ii. 590. 

387. A warrant of commitment must be under the seal of the committing magis- 

trate, and must show a chatge upon oath. Ez parte Bennett, ii. 613. 

388. See Limitation, 44. Farmers Bank v. Melvin, ii. 614. 

389. A decree nisi upon default of appearance and answer to a bill in chanceryt 

does not become absolute until the end of the term next succeeding that 
to which the decree shall be returned *< executed." Stewart ▼. Smtth, ii. 
615. 

390. See Limitation, 45. Union Bank y. Eliason, ii. 629. 

391. See Joint Defendants, 4. Hyer et oL y. Hyatt (r Wilson, ii. 633. 

892. No paper can be read in cYidence to the jury without the leare of the 
Court Mehnn y. Lackland, ii. 636. 

393. See Discontinuance, 9. Biggs y. Chester, ii. 637. 

394. See Limitation, 46. Union Bank y. EHason, ii. 667. 

395. See Arbitration, 13-17. Masterson y. Kintoell, ii. 669. 

396. See Insolvent, 52, 53. Keirll y. Mclntire, iL 670. 

397. See Appeal, 11. iOoumbe y. Nairn, ii. 676. 

398. Id. 13. Cross y. Bland/ord, iL 677. 

399. See Execution, 31. Johnson y. Glover, iL 678. 

400. See Attachment, 74. Homans y. Coombe, ii. 68 L 

401. See Joint Defendants, 5. Newton y. Weaver, ii. 085. 

402. See Bank, 7, 8. Union Bank y. Mackall, ii. 695. 

403. A Yariance between the curias ad respondendum and the declaration, is 

not a ground for arresting the judgment Wilson y. Berry, iL 707. 

404. See Amendment, 31, 33. Bell y. Vavis, iii. 4. 

405. Id. 33. Kerr y. Force, iii. 8. 

406. See Justification, 25. Ibid. 

407. See Attachment, 77. Dowson y. Packard, iiL 66. 

408. See Corporation, 17. Fowle y. Corporation of Alexandria, iii. 70. 

409. See Contempt, 6. United States y. J^evaughan, iiL 84. 

410. See Jury, 51. Ibid. 

411. See Discontinuance, 10. Thompson y. Wells, iii. 5. 

412. Id. 11. Mitchel y. Wilson, iii. 92. 

413. See Interest, 6. Potomac Co. y. Union Bank, iii. 101. 

414. See Account, 3-7. Barry y. Barry, iiL 120. 

415. See Continuance, 23. Htggs y. Heugh, iii. 142. 

416. See Bail, 73. McDanid y. RigM, iiL 167. 

417. See Eyidsnce, 417. Patriotic Bank t. CooU, iii. 169. 

418. Id. 419. Ibid. 

419. See Baron and Feme, 11. Hollenback y. MUer, iiL 176. 
430. See Costs, 43. Furlong y. Coleman, iiL 178. 

421. See E<)UITT, 46. Brent y. Venable, iiL 227. 




iiL 289. 



GENERAL INDEX 279 

PRACTICE, (continued.) 

423. See Plbadino, 123. Fowie et al. t. Bowies vL 291. 

424. See Administration, 32. Wise v. Getty, iiL 392. 

425. See Bills and Notes, 179. Bank of the United States ▼. Moore, iii. 830. 
^26. If the plaindflfbe a trustee, the Court will not permit him to become nan 

pros, without the consent of the cestui que trust if the latter will give se- 
Cttritr to indemnify the plaintiff firam costs. Farmers and Mechanics 
Bank ▼. Gaither, iii. 347. 

427. See Books, 7. Macomber v. Clarke, iiL 347. 

428. See Continuance, 24. Ihid. 

429. See Appeal, 15. Smith t. Chase, iii. 348. 

430. See Continuance, 25. Fowle v. Bowie, iiL 362. 

431. When the plaintiff holds the affinnative of any of the issues in a cause, he 

has a right to open and close the whole case. Upon the plea of property 
in the defendant the plaintiff in replevin- has tne burden of proof, and 
the right to open and close. Henderson ▼. Casteel, iiL 365. 

432. See Account, 9. Semmes v. Lee, iiL 439. 

433. See Challenge, 210. United J^ates t. Waikins, iii. 441. 
484. See False Pretences, 5, 18, 21, 24, 25. Ibid. 

435. « See Orphans' Court, 20. Carrico v Kerby, iiL 594. 

436. See Amendment, 39. MandevilU ▼. McDonald, iii. 631. 

437. See Books, 8. Triplett et oL Bank of Washington, uL 646. 

488. The Court will not, at the trial, permit the defendant to amend his plead- 
ings, unless they are satisfied of the Justice of the defence intended to be 
made by the new pleas. Allen r. Magruder, iii. 6. 

439. See Assault and Battery, 12. Conner ▼. Cockerell et al. iv. 3. 

440. See Joint Defendants, 9. Bank of Columbian. Hyatt et al. It. 38. 

441. A tender of money upon conditioif of receiving change and a receipt in 

full for rent, is not a legal tender. Perkins t. Beck, iv. 68. 

442. See Chesapeake and Ohio Canal Company, 8. Chesapeake and 

Ohio Canal Company v. Binney, iv. 68. 

443. Id. 10. Chesapeake and Ohio Caned Company v. Union Bank of George- 

toum, iv. 75. 

444. See Equity, 76. Bank of the United States ▼. Benning, iv. 81. 

445. See Deed, 10, 11, 12, 13. Ibid. 

446. See Copy, 1. Ibid. 

447. See Insolvent, 60. Mc Clean v. PlumseU, iv. 86. 

448. Id. 61. Eckle v. Fitzgerald, iv. 90. 

449. See Judgment, 85. United States v. AskinSj iv. 98. 

450. See Jury, 58. Orme v. Pratt, iv. 124. 

451. See Costs, 47. Duvall v. Wright, iv. 169. 

452. See Pleading, 139. Ibid. 

453. See Freedom, 78. NegroKitty y. McPherson, iv. 172. 

454. In cases of felony the prisoner is to be arraigned in the criminal bar or 

dock. United States v. Pettis, iv. 186. 

455. See Deposition, 59. Gustiney. Ringgold, iv. 191. 

456. See Clerks, 5. Ex parte E. J. Lee, iv. 197. 

457. See Evidence, 468, 469. United States v. Erskine^ iv. 299. 

458. See Apprentice, 14. Bell v. English, iv. 333. 

459. See Bills and Notes,JL97, 198. Stettinius v. Myer, iv. 349. 

460. See Evidence, 483. Deale v. Krofft, iv. 448. 

461. The defendant cannot set off the plaintiff's acceptance of the defendant's 

draft, not due at the commencement of the suit, but due before plea 
pleaded ; nor can it be allowed, as payment, on the general issue of non 
assumpsit. Ibid. 

462. If the hut indorser take up a draft when due, he may cancel the names of 

the prior indorsers without impiuring his title to recover, as indonee 
agunst the acceptor. Ibid. 



280 GENERAL INDEX. 

PRACTICE, (continued.) 

468. See Lien, 17. King et al. ▼. Shaw^ vr, 457. 

464. See Equitt, 90, 91. Oliver v. Decatur, iv. 458. 

465. See Assault and Battery, 15. United States ▼. H, Lloyd^ iv. 468. 

466. See Evidence, 488-493. United States y. Woods, It. 484. 

467. See Attachment, 92, 9S, 94. Negro Thornton y, Ikims, iv. 500. 

468. A replevin discoDtinued at March term, 1834, hj negligence of the clerk, 

was reinstated at March term, 1835. McDermott y. Sfaylor, iy. 527. 

469. See Books, 9, 10. Walker y. Stewart, iy. 532. 

470. See Joint Defendants, 12. McCandless y. McCord, iy. 583. 

471. When a special session of the Court is ordered for the trial of criminal 

causes, tne criminal causes pending at the preceding term cannot be 
continued to the special session, nor can any order be made therein al 
such special sesuon. United States y. Milbum, iy. 552. 

472. Quccre, whether a new capias ad respondendum for a misdemeanor, can be 

issued while the party is in custody of his bail upon a former capias for 
the same offence ; he haying failed to appear according to the tenor of 
the recognizance of bail. loid. 

473. See Attachment, 95. Ex parte Gorman, iy. 572. 

474. See Execution, 47. LintMcum y. Jones, iy. 572. 

475. See Equity, 94. CaldweU y. Waters, iy. 577. 

476. Id. 95. Oliver y. Decatur, iy. 592. 

477. See Jury, 67-70. United States y. StockweU et al. iy. 671. 

478. Jd. 71, 72. United States y. Fenwick et al. iy. 675. 

479. See Guaranty, 4, 5, 6. Bums y. Semmes, iy. 702. 

480. See Costs, 50. Howe y. McDermott, iv. 711. 

481. In a criminal prosecution the Court will not hear a motion to quash the 

indictment until the defendant hat been taken. United States y. TayUtr^ 
iy. 781. 
489. When a statute creates an offence and directs the particular mode of pro- 
secution, that mode must be pursued. Ibid. 

483. See Evidence, 529, 530, 532, 583, 535. United States y. IL W. White^ y. 88. 

484. See Amendment, 46. Suckley y. Slade, y. 123. 

485. See Judgment, 108. Bradley y. EUot, y. 293. 

486. Ejectment, 15-18. Worthington y. Etcheson, y. 302. 

487. See Replevin, 56, 57, 58. Walker y. Hunter, y. 462. 

488. See Attachment, 98. Ten Broek y. Pendleton, y. 464. 

489. See Amendment, 48. • Linthicum y. Remington, y. 546. 

490. See Deposition, 64. Leatherberry y. Radcliffe, y. 550. 

491. See Equity, 185. Patriotic Bank y. Bank of Washington, ▼. 602. 

492. See Freedom, 103. United States y. Thomas N. Davis, y. 622. 

493. See Equity, 136. Roach y. Hulings, y. 687. 

PRETENSED TITLES. 

See Lands, 8. Miller y. Young, ii. 53. 

PRISON-BOUNDS. 

1. A prison-bounds bond may be assigned by jk deputy marshal, in Alexan- 

dria. Scott y. Wise, i. 473. 

2. Eyery prisoner not committed for treason or felony is entided to the 

benefit of the prison-bounds, upon giving security. United States Y.Wise^ 

i. 546. 
8. When a debtor is in the prison-bounds the Court will not award a Jiabeas 

corpus to discharge him on the ground that his creditor has refused to 

pay his daily allowance. Wilson v. Marshal ofD. C, i. 608. 
4. The Court will not, on motion, discharge a prisoner for debt who has Uie 

benefit of the prison-bounds, because the creditor refuses to pay the daily 

allowance. Ex parte WilUam Wilson, n. 7. 
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5. A prisoner in execution for debt at the suit of the United States is entitled 

to the benefit of the prison-boands, npon giving sufficient secnrity. 
United States ▼. Anderson^ ii. 157. 

6. See Insolvent, 50. Owen et dL y. Glover, ii. 578. 

7. See Evidence, 363. Smoot t. Lee, ii. 459. 

8. If a debtor be taken on a ca, so. in the District of Columbia, and give a 

Erison-bonnds bond, upon which also judgment has been rendered against 
im, he may be retaken upon the original ca. so. after the expiration of a 
year from the date of the oond, and committed to close custoay in execu- 
tion. Owen et oL y. Glover, ii. 522. 

9. See Estoppel, 3. AUen y. ifagruder,m. 6. 
10. See Amendment, 40. Ibid. 

PMVILEGE. 

1. A clerk of this Court is not entitled to sue by attachment of priyilege. 

Forrest y. Hauson, i. 12. 

2. See Foreign Minister, 1. United States y. Lafontaine, iy. 178. 

S. See Assault and Battery, 18. United States y. Samuel Houston^ ir. 
261. 

4. See Foreign Minister, 2. United States y. Madison Jeffers, iv. 704. 

PROCESS. 

1. A capias may be issued as the first process agadnst a person for unlawful 

gaming, united States y. CoUom, L 55. 

2. A capias is proper process upon an indictment for misdemeanor, in Alex- 

andria county. United States y. Jamesson, i. 62. 

5. A capias is the proper process upon an indictment f<Mr misdemeanor, found 

after service of a summons to show cause why an indictment or informa- 
tion should not be filed. United States y. Veitch, i. 81. 
4. After general appearance the defendant may plead in abatement that the 
capias was not properiy served. Knox y. Summers, i. 260. 

PROMISSORY NOTES. 
See Bills and Notes. 

PROSECUTOR. 

1. A prosecutor has no right to withdraw the prosecution without th^ consent 

of the Attorney of the United States. Commonwealth y. Dulany, i. 82. 

2. The name of a prosecutor must be written at the foot of an indictment for 

keeping a bawdy-house. United States y. Mary Rawlinson, i. 83. 

3. The want of the name of a prosecutor upon the indictment is no cause for 
. arresting the judgment. United Stales y. Singleton, i. 237. 

4. It is no ground of eeneral demurrer to an indictment for a misdemeanor, 

under the laws of Virginia of 1792 and 1795, that the name of a prosecu- 
tor is not written at the foot of the indictment. United Stales y. Sanfordf 
i. 823. 

5. Upon presentment by the grand jury the Court will order an indictment 

to be sent up without the name of a prosecutor, upon the su^stion of 
the Attorney of the Uftited States. United States y. Dulany, i. 510. 

6. See Indictment, 56. United States y. Hebriggle, iii. 179 ; United States f. 

Hollinsherry, iii. 645. 

7. See Misdemeanor, 10. United States v. Shackelford, iii. 287. 

8. See Judgment, 87. United States y. Turley, iy. 334. 

9. See Indictment, 80. United States y. H. Lloyd, iy. 467. 
10. Id. 78, 464. 

PUBLIC OFFICER. 

1. Qua»'e, whether the salary of apnblic officer of the United States is liable 

to attachment ? Averill y. Tucker, ii. 544. 

2. Quarey whether the treasurer of the United States can be compelled to 

24* 
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appear as garaiBnee, and is liable for money in his hands as treasorer? 
ibid. 
S. An agent for the payment of the salaries of the clerks in an execntiTe depart- 
ment of the goYemment of the United States is bound to appear as gar- 
nishee, when summoned. Ibid, 

4. See Jurisdiction, 46. Vass y. Comejiyss, ii. 564. 

5. A public officer who receives money m advance for the contingencies of 

his office, is a receiver of public money within the meaning of the Act of 
Congress of March 8, 1797. United States v. E, B. Xe«, ii. 462. 

6. See Bail, lOS. Davis t. Garland^ r. 670. 

PUBLIC WORSHIP. 

The disturbance of public worship is an act tending to destroy the public 
morals, and to a breach of the peace. It is a common injury to an indefi- 
nite number of persons, neither of whom could sue alone ; it is, therefore, 
an indictable offence at common law. United States y. John Brooks, iv. 
427. 

PUNISHMENT. 

When a statute merely alters the punishment of a common Liw offence, the 
statutory punishment may be inflicted, although the indictment does not 
conclude contra formam statuti, United States y. Norris, L 411. 

PURSER 

1. See ACCOCKT, 10. United States y. Fitzgerald, iv. 208. 

2. The duties of a purser in the Navy stationed at a Navy-yard are not 

defined by law, and are to be ascertained by the jury. IbuL 

8. See Equity, 86. Ibid. 

4. The pursers are bound by the regulations made by the Commissioners of 
the Navy in 1817, and are thereby bound to make the disbursements 
reauired without other compensation than their regular pay as pursers, 
unless there was an agreement or understanding between them and some 
officer of the United States competent to make such an agreement, that 
they should receive extra compensation therefor. Ibid. 

QUO-WARRANTO. 

See Infobmation, 10, 11, 12. Gunton ei al y. IngU et ol iy. 438. 

RAILROAD. 

See Baltimobe akd Ohio Railboad Company, 2, 8, 4, 5. Ba&imore 
and Ohio Railroad Company y. Van Ness, iv. 595. 

RAPE. 

1. An attempt by a slave to ravish a white woman is punishable by death. 

United States v. Negro Patrick, ii. 66. 

2. Ailer the jury is sworn in a capital case, and the cause has been opened, 

the Court cannot, without the prisoner's consent, dischaige a juror at his 
own request United States y. Negro Bandall, ii. 412. 
RECEIVER • 

1. See Equity, 90. Oliver y. Decatur, iv. 458. 

2. Id. 98. Dick y. Laird, iv. 667. 

RECOGNIZANCE. 

1. If a witness aopear according to his recognizance, and does not depart 

without the leave of the Court, he is not bound by that recognizance to 
appear at the next tenn, unless the recognizance be respited, although 
the cause should be continued. United States v. Butler, i. 422. 

2. Upon a recognizance in a case of misdemeanor, the par^ is bound to appear 

on^ the first day of the term. United States y. Hodgktn, L 510. 
8. See Judgment, 85. United States y. Askins, iv. 98. 
4. See Eyidbnce, 468, 469. United States y. Erskine, iy. S99. 
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6. See Bail, 88. United States v. Mlbum, it. 478. 

6. See Fine and Penalties, 4. United States t. HiUiard, iv. 644. 

7. AAer the term in which a recognizance has been forfeited, in a criminal 

case, the Court cannot remit the forfeiture ; but the President of the 
United States can, under the Act of Congress. United States t. Cooken- 
dorfevj v. 113. 

8. See Bail, 95. United States y. Richard H. WhUe, t. 868. 

RECORD. 

1. The record of a Court in Yirginia must be certified hj the presiding magis- 

trate. Gardner t. Lindo, i. 78. 

2. A clerical error may be corrected at the next teim. f!z parte Smith, i, 

127. 
8. The Act of Congress respecting the authentication of the records of State 
Courts is not applicable to the records of the Courts of the United States. 
Mason v. Lawrasan, i. 190. 

4. A plea of the pendency of a prior suit in another Court must offer to pro- 

duce the record of such suit Riddle v. Potter, i. 288. 

5. A record of a cause is the history of the proceedings in an action made out 

at full length, and in technical language, and when once made out and 
written in the record-book, the power of the clerk over it has ceased ; it 
has become a public document and cannot be altered unless by the order 
of the Court under certain circumstances. Barnes y. Lee, i. 430, 471. 

6. The plea of nul tiel record refers to the time of the plea pleaded, and is not 

affected by a subsequent amendment 
A material variance between the record and the recital of it in the scire 
facias, is fatal. Ibid. 

7. A clerical error in entering the judgment may be corrected at a subse- 

quent term, and an execution issued thereon may be quashed. Pierce y. 
Turner, i. 433. 

8. Records under the seals of the respective State Courts, are admitted under 

the agreement of the bar, without other authentication. Smalltoood v. 
Viidett, i. 516. 

RE-ENTRY. 

In ejectment upon re-entry for non payment of rent, the plaintiff need not 
show a title in fee, if he has been in possession 44 years ; nor that there 
were not sufficient soods on the premises within the first thirty days, nor 
that he demanded the rent on the day it became due, nor on what part 
of a vacant town-lot the rent was demanded. Cooke's Lessee t. Voss, i. 25. 

REGISTER OF THE TREASURY. 

See Agent, 17. United States v. Nourse, iv. 151. 

RELEASE. 

See NEOLiaNCE, 5. Beltzhoover v. Stockton, iv. 695. 

RELIGIOUS SECT. 

See Devise, 8, 9, 10. Newton y. Carbery, v, 682. 

RENT. 

1. See Re-Entrt. Cooke's Lessee v. Voss, i. S5. 

2. Goods in the hands of an officer under a distress for rent, may be attached 

by the same landlord for rent not yet due ; and may be condemned, 
although replevied by the tenant after the attachment levied. Herbert y. 
Ward, i. 30. 

3. An acceptance by the tenant, of a bill drawn on him b^ the landlord, for 

the rent, is not a bar to the distress, if the bill be not paid. Alexander y. 
Turner, I 86. 
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4. Upon the plea of " no rent arrear," the tenant may give evidence of work 
done, aiid goods sold and delivered to the luidlora, without notice of aetr 
off. Fendali ▼. BiUsf, i. 87. 
6. Under the Statute of Virginia, goods not upon the premises maj be 
attached to secure rent not due. Brockett y. Jehns^ i. 100. 

6. Upon a deed made in 1779, reserving an annual rent of £26 current 

money of Virginia, forever, the rents accruing durine the existence of 
paper-money, are to be reduced according to the scale of depreciation. 
Aimtetler v. Faw^ i. 1 1 7. 

7. If the Undlord take the single bill of a third person for the amount of rent 

due by his tenant, and give time of payment to the third person until he 
fails, this is good evidence to support the plea of" no rent arrear." Jone 
V. S»tt/te, 1.185. 

8. Assumpsit will not lie, at common law, on a parol denuse. The Statute of 

11 Geo. 2, c. 19, is not in force in Virginia. Wise t. Decker^ i. 171. 

9. In an action of covenant for rent, the landlord cannot recover interest 

GiUT.PaUen,llSS, 

10. In Virginia, an action for use and occupation will lie, although there be 

a parol demise for a time and rent certain, if the demise be waived, and 
there be a promise to pay for the time occupied. Wise v. Decker^ i. 190. 

11. In an action for use and occupation, the plamtiff can only recover for the 

time of actual occupation. Carroll v. Finnagan^ i. 234. 

12. Judgment in replevin for double rent Alexander v. HamSy L 248. 

18. A lease for 99 years not acknowledged and recorded is not good for seven 
years, but is evidence of the rate of rent in an action*for use and occupa- 
tion. Brohawn v. Van Ness^ i. 366. 

14. The landlord may distrain after the death of the tenant McLaughlin t. 

RiggSj i. 410. 

15. Upon the issue of" no rent arrear," the landlord is not bound to prove that 

tne distress was laid by his order. Ibid. 

16. Property distrained for rent, may be transferred by the tenant to his credi- 

tors, subject to the lien for rent Cooke v. Neil, i. 493. 

1 7. Judgment, by motion, on notice, cannot be obtained on a bond given to 

secure rent, upon an attachment on the suggestion that the tenant is 
about to remove. Simpson v. I^gg, ii. 132. 

18. A distress for rent, laid on the last day of the term, at noon, is too soon. 

Johnson v. Owens^ ii. 160. 

19. The owner of a race-field, who knowingly lets it for the purpose of public 

races, and for booths and stands for the accommodation of licentious and 
disorderly persons for the purposes of unlawful gaming, and of gross 
immorality and debauchery, to the corruption of morals and manners, 
cannot recover the rent in an action of covenant Holmead v. Maddox^ 
ii. 161. 

20. See Attachment, 44. Keene v. Jackson^ ii. 166. 

21. In covenant for rent, interest does not accrue until demand. Wise t. 12es- 

s/er, ii. 199. 

22. See Evideiycb, 323. Dtyrsey v. ChenauU, ii. 816. 

28. Costs do not accrue upon levying a distress for rent, unless the goods ar^ 
sold. Wright V. Waters^ ii. 342. 

24. Chairs left with a painter to be repaired are not liable for his rent. Mauro 

V. Botelor^ ii. 372. 

25. See Discontinuance, 5. Williamson v. Bryan^ il 407. 

26. See Constable, 8. United States v. Elva. Williams, iL 488. 

27. See Judgment, 58. Ringgold v. Elliot, ii. 462. 

28. See Discontinuance, 6. French v. Venable, ii. 509. 

29. In order to support an action upon a replevin bond, it is not necesBary that 
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the defendant in replevin, who has recovered iadffment agamst the plain- 
tiff in replevin for damages and costs, should obtain a writ ciretomo 
habendo returned ** eloigned ; " but the non-payment ' of the damaj^s 
found by the jury, is a breach of the condition of the bond upon which 
an action may be maintained. Moore v. Shields, ii. 529. 

30. A bailiff cannot lawfully force himself into a house, by the outer door, 

(although partially opened by one within,) to make a distrese for rent 
United States v. Stott, ii. 552. 

31. If a landlord draws an order on his tenant on account of rent, and the 

tenant accepts but does not pay it when due, and suffers himself to be 
sued for it by the payee, he is not entitled to set it off under the plea of 
" no rent arrear " m an action of replevin, if the landlord at the trial of 
the replevin produces the order cancelled, and offers to surrender it to 
the tenant, and to pay the costs of the suit lihrought upon it Arguelles t. 
Wood^ ii. 579. 

82. If the jury find the amount of rent arrear, in damages, without stating it 

to be the amount of the rent, the Court will permit the verdict to be so 
amended by the clerk, afler the jury have rendered their verdict and 
retired from the bar, and even afler another cause has been tried : and 
upon such a verdict the Court will award a retomo habendo ; and will 
not arrest the judgment because the jury have not found the value of the 
distress taken. Ibid. 

83. See Bail, 62. Wager v. Lear, vl, 92. 

34. See Eviction, 1. McGunnigle v. Blake, iii. 6. 

35. Upon a parol lease for one year, at S600 per annum, and an occupation for 

two or more j'ears, the plaintiff may recover for the whole time of occu- 
pation at that rate in a count upon indebitatus assumpsit for $1,000, 
although the use and occupation were not worth so much. DermoU t. 
Tucker, iii. 92. 

36. See Damages, 14, 15. Wood v. May, iii. 172. 

87. See Dibtress, 14, 15. Jenkins v. Calvert, m. 216. 

88. Id. 16. King v. Fearson, iii. 255. 

39. See Covenant, 6. Scott v. Lunt, iii. 285. 

40. In an action for use and occupation, if the rent be payable quarterly, tlie 

plaintiff may recover rent to the end of the quarter preceding the evic- 
tion, but not for the part of the quarter dunng which the eviction was. 
The same principle applies when the rent is payable yearly. Bank of 
Columbia v. Gauoway, iii. 858. 

41. See Distress, 20. Law v. Stewart, iii. 411. 

42. Id. 21. Beall v. Beck, iii. 666. 

48. The lessor's title ceased by a sale of the property. The tenant did not 
attorn, nor in any manner acknowledge himself to be tenant to the ven- 
dee, but continued to use and occupy the premises for five years afler the 
sale, the vendee not having taken possession or demanded the rents. 
Held, that the lessor (the plaintiff,) could not recover from her tenant, in 
an action for use and occupation, the rent for the time he thus used and 
occupied the premises. Betty Blake v. C. G. Grammer, iv. 18. 

44. The want of title in fee in the plaintiff, is no bar to an action for rent 

upon a lease for seven years, with leave to purchase the fee-dmple within 
that term. Crampton v. Van Ness, iv. 850. 

45. To enable a landlord to recover double rent for holding over, the lease 

must be for a specific term. A renting at sixty dollars a ^ear, payable 
monthly, is not for a specific term, and wiU not authorize a judgment for 
double rent Nixdorffy. Wells, iv. 850. 

46. There can be no set-off against avowry for rent. Boack v. Burgess^ iv. 

449. 
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47. See Distress, 23. Baker t. Jeffers et al. ir. 707. 

48. See BiLLii and Notes, 206. Griffin v. Woodward^ iv. 709. 

49. See Attachment, 91. Calvert ▼. Stewarts, iy. 728. 

60. See Bills and Notes, 207. Bank of the United Slates y. Fleet Smith, iv. 

718. 
51. See Eyidence, 545. Slacum y. Broum, y. 315. 
53. An aasigninent of rents with a power of attorney to collect tfaem as they 

shall. TOCome due, u a Yalid assignment in equity, although the aq^ignor 

should die before they are collected. Taylor y. moore^s Administrator^ y. 

817. 

53. See Distress, 31. Remington y. Linthicum, y. 845. 

54. See Lease, 6. Bradlay y. Conner^ y. 615. 

RENTS AND PROFITS. 

1. See Deed, 18. Kurtz y. Hottingshead^ iY. 180. 

2. The only cases in which the Court has permitted the heirs of a deceased 

debtor to haye the rents and profits until the sale of real estate, sold to 
pay the debts of the ancestor, are cases of sale under the Act of Maiy- 
^nd for deficiency of personal assets. Batik of the United States y. Peter ^ 
Y. 485. 
8. See Equitt, 132. Markoe y. Coxe, y. 537. 

4. See Distress, 26. Semmes y. McKhighty y. 539. 

5. See Equity, 145. Ritchie y. Bank of the United States, y. 605. 



REPLEVIN. 

1. See Rent, 2. Herbert y. Ward,i. 80. 

2. Id, 7. Josse y. ShuUz, i. 135. 

3. Actions of repleyin in Alexandria, may be tried at the first tenn. WHson 

Y. Johnston, L 198. 

4. After plea of <* property in the defendant," the Court will permit the 

defendant to pfeaa ^* property in a stranger," on payment of all antece- 
dent costs ana a continuance if requested. Semmes y. (fNeale, i. 246. 

5. See Rent, 14, 15. McLaughlin ▼. Rigp, i. 410. ' 

6. The Act of Maryland, 1785, c. 34, which forbids the replevin of goods 

distrained for public dues, is not applicable to the corporation-taxes of 
the city of Washiujgton. Carroll y. Whetcrofi, i. 609. 

7. The marshal's commission of 5 per cent, may be included in the repleyy- 

bond for rent in Alexandria county. Alexander y. Thomas, i. 92. 

8. Upon the issue of " no rent arrear," the plaintifi* in replevin will not be 

permitted to show that the defendant nad nothing in the tenements. 
White Y. Cross, ii. 17. 

9. An assignment by the lessor during the term does not, ^mthout attornment, 

prevent the lessor from distraining. Knd, 

10. In replevin for ffoods distrained for rent, the defendant cannot give evi- 

dence of the value of die use and occupation. Ibid, 

11. In replevin, if the title of the goods be in issue, the Court will grant a 

new trial if the jury give the defendant a verdict for the value of the 
goods, as well as damages for takins them. Thompson v. Carber^^ ii. 39. 
I2ii If A replevies^from B., who had replevied from A, the Court will quash 
the second replevin, and upon a motion made for the return of the pro- 
perty in the first replevin, will order it to remain with the person who 
appears to have the right of possesion according to the Maryland law of 
1785, c. 80, § 14. ^ Birch v. Gittings, ii. 66. 

13. In debt on a replevin-bond, the Court refused to require special bail, /en- 

kins v. Porter, ii. 116. 

14. See Rent, 18. Johnson v. OwenSf ii. 160. 



GENERAL INDEX. S87' 

REPLEVIN, (continued.) 

15. The Court will not, at a sabeequent tenn, reinstate an action of replevin 

which had been non^aued on a rule to declare. McDaniel y. ^sh, n, 
160. 

16. In an action upon a replevin-bond, it seems *that the defendant may, in 

mitigation of damages, ^ve evidence of fraud, by which the defendant 
was cheated by the plaintiff and others in playing at cards, whereby the 

Slaintiff won the defendants mare, which was the subject of the replevin. 
bicL 

17. Quteref whether a replevin-bond is sufficient with only one surety? 

Whether the law of Maryland respecting replevins for property dis- 
trained for taxes, is applicable to replevins for property distrained for 
corporation taxes ? Wnether property distrained mr city taxes, by a 
city collector, is in the custody of the law, and thereby protected against 
replevins ? Orr v. Ingle, ii. 193. 

18. See DiscoKTiNUAXCE, 2. Sherburne y. Emg, iL 205. 

1 9. After issue joined, it is too late to move to quash the writ Semble : That 

the Act of Maryland, which requires two sureties in replevin-bonds, is 
directory only, and that the writ is not void, if there be only one surety. 
Holler V. BeaU, ii. 227. 

20. See EyiDENCE, 303. Wise v. Bawen, ii. 289. 

21. See Discontinuance, 3. McOeod v. Ghyd, ii. 264. 

22. It is not necessary to the validity of a replevin-bond, that the plaintiff 

should be bound in the bond. IVood v. Forrest^ ii. 303. 
28. See EyiDENCE, 323. Dorset/ v. Chenaulty ii. 316. 

84. See Discontinuance, 1. Nicholh v. Hazel^ ii. 95. 

25. A judgment for the defendant in replevin without a declaration, is irregu- 

lar, and will, on motion, be set asiae, even at a subsequent term. Bing^ 
gold V. Elliot, ii. 462. 

26. If the defendant in replevin be the bailiff of the landlord, and be indemni- 

fied by him, he may be examined as a witness in the cause. Quoere. 
Dixon V. Waters, ii. 527. 

27. See Discontinuance, 10. 'Thompson v. Wells, iii. 5. 

28. See Damages, 12. Smith v. Hazel, iii. 55. 

29. See Discontinuance, 11. Mitchd v. Wilson, iii. 92. 

80. See Pleading, 119. Wood v. Franklin, iii. U5. 

81. See Damages, 14, 15. Wood v. May, iii. 172. 

82. See Disteess, 14, 15. Jenkins v. Calvert, iii. 216. 

83. See Deed, 7, 8. Michel v. Wilson, iiL 242. 

34. See Damages, 16. Ringgold v. Bacon, iii. 257. 

85. See Fbaud, 35, 36. Trovers v. Ramsay, iii. 354. 
36. See Jurisdiction, 56. Smith v. Billing, iii. 355. 
87. See Pbactice, 431. Henderson v. Casteel, iii. 365. 

38. Li replevin, the Court will, on motion, order a return of the property to 

the aefendant, a constable, who had taken it in execution upon a judgment 
against a third ])erson, unless it shall appear to the Court that the pos- 
session was obtained by the defendant forcibly or fraudulently ; or, that 
the possession, being first in the plaintiff, was obtained by the defendant 
without proper authority, or right derived from the plaintiff. GreenweU 
y. Botelar, iii. 7. 

39. See Disteess, 17, 18, 19. Ross v. Holtzman, iii. 891. 

40. See Fraud, 35. Moore v. Ringgold, iiL 434. 

41. See Pleading, 133. Rotchford v. Meade, iii. 650. 

42. See Distress, 21. Beoll v. Beck, iii. 666. 

43. See EyiDENCE, 449. Williamson v. Ringgold, iv. 89. 

44. See Execution, 40. Ibid. 

45. See £yu>ENOB, 458. HUlon v. Beck, iv. 107. 
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46. See £vii>encb, 467. Semmes ▼. Sprigg, It. 29S. 

47. Id. 477. Hungerford y. 5«rr, ir. 349. 

48. See Discontinuakce, 12. McDermoU t. NagloVy iv. 527. 

49. See Pleading, 143. Greer y. Nourge, iv. 527. 

60. See Bills akd Notes, 206. Orijffin ▼. Ti^ocM/toortf, ir. 709. 

61. See Attachment, 91. Calvert t. Stewart^ iv, 728. 

62. Papers which have been filed in the proper accounting office of the Trea- 

sury of the United States, as vouchers or documents to justify the settie- 
mcnt of a public account, are not liable to be taken from the public offi- 
cer by replevin. W. L. Brent v. Peter Hagner, v. 71. 

63. See Distress, 81. Remington v. Linthicum, v. 345. 
54. See Execution, 56. Gaylor v. Dyer^ v. 461. 

65. See Constable, 14. Brent v. Beck, v. 461. 

56. The Court will not, in replevin, order a non pros, at the motion of the de- 
fendant, after the jury is sworn. ,WaUcer v. Hunter, v. 46*2. 

67. In replevin, the plaintiff may recover according to the extent of his title 

proved. Ibid, 

68. Form of a verdict when the plaintiff proves a title to a part only of the 

goods replevied. Ibid, 

69. See Evidence, 560. Lenox v. Gorman, v. 531. 

60. See Possession, 6. Emack v. Crabb, v. 611. 

61. Upon a replevin-bond, the plaintiff may recover, although there has been 

no judgment for a return of the property ; but the plaintiff must show 
that he has sustained damage by tne failure of the plaintiff in replevin to 
prosecute his writ with effect. Burch v. Doioling, v. 646. 

62. See Damages, SO. Hemstead v. Colbum^ v. 655. 

RETAILER. 

See Bt-Law, 54. Corporation of WaslUngton v. Casanave, v. 500. 

RIOT. 

1. To constitute a riot, it is not necessary that the unlawful intention should 

have existed at the time of meeting ; but if, having met for a lawful pur- 
pose, the unlawful intention be aflierwards formed and executed, it is 
sufficient; and the unlawful act is evidence of the unlawful intent 
United States v. McFarlane et al, i. 140. 

2. Riots are punishable at common law, notwithstanding the statute. Id, 168. 
8. Riot, and assault and battery, may be joined in the same indictment Ibid. 

4. Imprisonment is not a necessary part of the punishment of riot at common 

law. Bnd, 

5. The defendant's witnesses, who were en^ged in the riot, were not permit- 

ted to give evidence of their intention in meeting. United States v. Dunn 
et al. i, 165. 

6. See Judoment, 91. United States v. Peaco et al. iv. 601. 

7. See Jury, 67-70. United i^ates v. StochoeU et al, iv. 671. * 

8. id. 71, 72. United States v. Fentoick et al. iv. 675. 

ROAD. 

1. No road in Virginia is a highway, within the statute which takes away the 

benefit of clergy in certain cases, unless it be a public road laia out 
according to law ; no evidence of which can be received but the record. 
United l^ates v. King, i. 444. 

2. The obstruction of a way laid out for the accommodation of certain lots by 

the original proprietor thereof, and not as a common highway, is not pro- 
perly the subject of indictment ; and Uie circumstance that the public 
miffht pass over a road, do€» not make it a public road ; although lud off 
and dedicated by the original owner of the land as a public road, and 
ever since used as such, united States v. Conrad Schwarz, iv* 160. 

3. There can be no public road in the County of Washington, D. C, out of 
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the citiefl and towns, unices it be recorded in this Court or the herj 
Court Ibid, 

4. The road from Georgetown, D. C, to the Little Falls bridge, is not a pub- 

lic hiffhway, because the location thereof was not recortled among the 
records of the territory of Columbia. United States ▼. Emery, iv. 270. 

5. The Act of Manrland, 1785, c. 49, respecting priyate roads or ways, is not 

repugnant to the Constitution of the United otates, and is in force in the 
county of Washington. Barnard et al. y. Petitioners, (fc, iv. 294. 

BOCK CREEK. 

See Chesapeake and Ohio Canal, 22. Chesapeake and Ohio Canal 
Co. y. Union Bank, v. 509. 

ROBBERY. 

1. See Road, 1. United States y. King, L 444. 

2. To constitute robbery there must be fear or force. United States y. Negro 

Henry Simms, iv. 618. 

3. See Justice of the Peace, 54. Ibid. 

4. See Joint Defendants, 15. United States y. Campbell ff Turner, iy. 

658. 

RUNAWAY. 

1. A justice of the peace, in Alexandria, cannot commit a person as a run- 

away, unless according to the form of the Act of Virginia of December 
^ 26, 1792, p. 246. Ex parte Negro Anthony, i. 295. 

2. See Freedom, 95. Runaways and Petitioners for freedom, iy. 489. 

9. In an indictment under the Maryland law, 1796, c. 67, § 19, for assistina 
by advice the transporting of a slave, whereby the owner was deprived 
of his services, it is not necessary to state what the advice was ; nor how 
it asnsted him ; nor is it necessary to state a criminal intent, nor that the 
accused knew he was a slave, and intended to run away. United States 
y. Abraham Johnson, iv. 808. 
' 4. A warrant of commitment of a person as a runawajr, is not sufficient, unless 
it state on its face that the party has been convicted of being a runaway 
servant or slave. It is not sufficient to state in the warrant that the party 
is "charged with being a runaway." William Richardson's case, y. 888. 

5. Quasre. Whether the old laws of Maryland respecting runaways are appli- 

cable to this part of the District of Columbia r Ibid. 

SALE. 

1. The yendee of a slave, cannot, in an action for money had and received, 
recover the purchase-money, upon a defect of title, without offering to 
return the slave ; nor if there was an express warranty of title under seal. 
Gunnell v. Dade, i. 427. 

^. An agreement to sell and transfer goods seized and held as a distress for 
rent due by the vendor, will transfer the general property so as to enable 
the yendee to maintain trover after the goods have been replevied. 
Cooke v. Woodrow, L 487. 

8. When bills are drawn on a consignee upon a shipment of tobacco, he has 
no right to hold up the tobacco after the time of payment of the bills, 
without orders, but should sell to meet the payment of the bills. Potis r. 
Finley et a/, i. 514. 

4. See Lien, 10. Strider y. King, iii. 67. 

6. See Descents. Tolmie y. Thompson, iii. 128. 

6. See Estoppel, 4. Corcoran y. ^rown et a/, iii. 148. 

7. If a purchaser of lots at a nJe under a decree of this court, neglects to par. 

the purehase*money, and suffers them to be sold for taxes, the Court will, 
upon the petition of the trustee, order so much of the property to be re- 

YOL. VI. 25 
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0old as will pa^ die taxes and redeem tiie rendne. Heame ▼. Bany^ iii. 
168. 

8. See Bills and Notbs, 175. Magner ▼. Johnston^ iii. 249. 

9. See EgtriTT, 51. Hastings ▼. Oranherry^ iii. 319. 

10. See Assets, 8. Law ▼. Zatr, iii. 324. 

11. See Equity, 55 - 59. Hayman t. KeaUy et al. iii. 335. 

12. See Limitation, 53. Reardon t. MUler, iii. 844. 
18. See Fkaud, 85, 36. Trovers ▼. Ramsay^ iii. 854. 

14. See Equity, 69. Bank of Columbia v. Durdop, iii. 414. 

15. Id. 70. Utle V. Ott, iii. 416. 

16. A yendor of a city lot in An^st, is not liable to the vendee for taxes for 

that year, not assessed until November, and not payable until the 1st of 
January following. Hunt y. Smithy iii. 432. 

17. See Fraud, 89. Cushwa v. Forrest^ iv. 87. 

18. In 1828 cil^ lots in Washington could not be sold for taxes due to the cor- 

poration if there was personal property upon them sufficient to pay the 
taxes. The charter of 1820 was the only authority under which such 
lots could be sold ; and that charter does not, in such case, authorize the 
sale of the lots by the collector, even with the consent of the person to 
whom they are assessed, or even with the assent of the true owner. The 
collector could not sell the fee-simple if the tenant was only tenant for 
life, and if the estate for life was of sufficient value to pay the taxes. 
Qtucre, whether the tenant, in whose name a lot is assessed, can, by suf- 
fering the taxes to accumulate, and by purchasing in the lot at a collec- 
tor's sale for his own default, get a better title than he had before ? 
HeUrigle y. Ould, iv. 73. 

19. See By-Law, 28, 29. Corporation of Georgetown v. Smith, iv. 91. 

20. See Contract, 34, 85, 36. Arden v. Brown^ iv. 121. 

31. See Corporation of Georgetown, 1. Corporation of Georgetown y. 
Bank of the United States, iv. 176. 

22. See Deed, 16 - 19. ^ Kurtz v. HoUingshead, iv. 180. 

23. See Administration, 35. Ex parte Jones, iv. 185. 

24. See Ejectment, 14. Waters et al, v. Butler, iv. 371. 

25. See Corporation of Washington, 29, 30. Rbdbird v. Rodbird, y. 125. 

26. See Bills and Notes, 213-216. Semmes v. Wilson, v. 285. 

27. If a lot of bacon be advertized in the Gazette, by the vendor, " as prime," 

and the vendee examine it, and afterward agree to purchase it, and it 
proves to be unsound, he cannot recover damages upon the warranty, 
although he should have paid a sound price for it Mc Veigh v. Messer- 
smt^, y. 316. 

28. See Bank, 88. GuttscUich y. Bardc of the Metropolis, y. 485. 

29. See Ejectment, 19. Costigan v. Wood, v. 507. 

80. See Decree, 5. Carroll v. Dowsbn, v. 514. 

81. See Corporation of Washington, 38. Mockbee v. Upperman, v. 535. 

82. See Rents and Profits, 2. Bank of the United States v. Peter, y. 485. 

83. See Bills and Notes, 220. Smith v. Arden, v. 485. 

84. See Equftt, 182. Markoe v. Coxe, v. 537. 

85. See Distress, 26 - 30. Semmes v. McKnighi, v. 539. 

86. See Equity, 145. Ritchie v. Bank of the United States, y. 605. 

87. See Ejectment, 26. Wilkes v. Elliot, v. 61 1. 

88. See Lease, 6. Bradlay v. Conner, v. 615. 

89. See Execution, 51. Bowen y. Howard, y. 808. 
40. See Freedom, 102. Corcoran v. Jones, v. 607. 

SCIRE FACIAS. 
1. If the defendant appear to a scire facias, it is immaterial by whom the 
writ was served. Gadsby v. Miller, i. 39. 



GENERAJL INDEX. S91 

SCIRE FACIAS, (eonHnued,) 
2. Where two become bail jointly and seyenllj, and two writs at scire facias 
are issued, and one of the bail sarrenders the principal, he most pay the 
costs of both writs. PenniffUm t. TAomton, L 101. 

5. After a year has elapsed, execution cannot issue here upon a judsment in 

Maryland without a scire facias^ notwithstanding the Uiirteenthsection 
of the Act of Congress of the 2 7th of Februaiy, 1801. McDonald v. While^ 
i. 149. 
4. Bail will not be discharged by a surrender of the principal, or the produc- 
tion of his discharge as an insolvent debtor, at the uird term alter the 
return of the scire facias. Bowyer v. Herty, i. 251. 

6. When an execution is countermanded at the request of the defendant and 

for his accommodation, the plaintiff may have a new execution after the 
year and day, without scire facias, PhUlips v. Loumdes^ i. 283. 

6. See Execution, 38. Veitch et aL y. Farmers Bank, iiL 81. 

7. Id 87. Ott V. Murray^ iii. 823. 

8. See Amendment, 86. Brown v. Grilles^ iii. 368. 

9. Id. 39. MandevUle v. McDonald^ iii. 681. 

10. See Judgment, 95 - 98. Jackson v. Bank of the United SuUeSf ▼. 1. 

SEAMEN. 

1. An assault and battery by a seaman upon the master of a vessel does not 

amount to a confinement of the master, nor to an attempt to excite a 
revolt, within the Act of Consress. United States t. Lawrence^ i. 94. 

2. A ship lying in Baltimore is liable for the wages of a seaman hired for a 

voyage not prosecuted. Lovering v. Bank of Columbia, L 152. 
8. Quoere^ whether the authority to commit a seaman for deserdng his ship, 

is not limited to a justice of the peace ? Ex parte Sprout^ et at i. 424. 
4. A voyage is not ended until the cargo and ballast are discharged. Ibid, 

SEDUCTION. 
See Evidence, 402, 403. Mudd t. Gements^ iii. 3. 

SELLING LIQUORS. 

1. The day, in an indictment for selling whiskey, is not material United 

States V. Burch^ L 36. 

2. A servant selling liquors for his master without license is not fiable to the 

penalty. United States v. Paxton, i. 44 ; United States v. I^uck, i. 56. 
8. AU the acts of selling spirituous liquors without license, before conviction, 
constitute but one ofllence ; and the day laid in the information is not 
material if it be within twelve months before filing the information. 
Comtnonwealth v. Smith, i. 46 ; United States v. Gordon^ i. 58, 81. 

4. In an information for selling spirituous liquors without license, it is not 

necessary to specify the kind of liquor, nor the person to whom sold. 
United States v. Gordon, L 58. 

5. Upon an indictment for retailing spirituous liquors, the informer is not 

entitled to half of the penalty, and is a competent witness. United States 
V. Voss, i. 101. 
8. Selling less than a pint under a license to sell not leas than a pint, is selling 
without license. United States v. Squaugh, i. 174. 

7. The practice of selling liquors, in a public manner, to negroes assembled 

in considerable numbers, and suffering them to drink the same in or 
about the house on a Sabbath day, constitute the offence of keeping a 
disorderiy house. United States v. Lindsay, i. 245 ; United States v. Proutf 
i. 208 ; United States v. Coulter, L 203. 

8. A tavern-keeper in Virginia could not, under the Act of December 26th, 

1792, § 18, recover more Uian five dollars for liquors sold, in one year, to 
a boarder, to be drank in or about the house. Koanes t. UunMe^ L 290. 
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9. A selling by the irife with the consent of the hnsband is a selling by the 

husband. The day is not material. Untied States t. Bwrch^ L 571. 
10. See Spirituous Liquors. Ihited Stales t. Dixon, iL 92. 

SENTENCE. 

1. See JuDOiCEMT, 101. United States y. Hastinas, v. 115. 

2. If a man be conyicted of a second offence white in the penitentiary under 

the first, ihe sentence for the second may be made to commence mun Uie 
expiration or other termination of the period for which he was first sen- 
tenced. United States y. Negro Jo Farrelly y. 311. 

SERVANT. 
1. See Selliko Liquors, 2. United States r, Paxtan, i. 44 ; United States 

y. Shuck, i. 56. 
9. A contract made in this ooonty does not create sach a relation of master 
and servant as will anthorize a justice of the peace to compel specific 
senrice, and to inflict stripes for disobedience, under the Vii^nia law of 
the 26th of December, 1792, but may ffiye the master such a right to the 
service as will enable him to recover dunages fin* enticing away the ser- 
vant MiUname v. Byrne, i. 239. 

3. In assault and battery for beating the pUuntiff's servant, per quod, &c. 

the plaintiff cannot recover without evidence of loss of service. Voss t. 
Howard, i. 251. 

SET-OFF. 

1. The defendant cannot set off a joint judgment recovered by himself and wife, 

(for slander of the wife) against uie plaintiff. SvUon v. Mandeville, L 2. 

2. See Rent, 4. FendaJl v. Billy, i. 87. 

3. Damages for use and occupation may be set off. Brohawn v. Van Ness, 

i. 366. 

4. A defendant, under the bankrupt law, cannot set off a debt due to him by 

a partnership against a claim oy the assignee of one of the firm who be- 
came bankrupt Oxley v. Tucker, L 419. 

5. A bond due by the bankrupt to the defendant cannot be set off affunst the 

defendant's note to a third person assigned to the assignee of Uie bank- 
rupt's effects after commission issued. Mclver v. Wilson, i. 423. 

6. A setoff, or account in bar must be filed one term before trial, in Alexan- 

dria. Janney v. Baggott, i. 503. 

7. Li an action, by an insolvent debtor, for the use of his trustee, the defend- 

ant may set off the plaintiff's note to a third person with a blank indorse- 
ment, which came to the defendant's hands before the plaintiff's insol- 
vency ; but he cannot set off a joint debt of the plaintiff and another. 
Banks v. King, i. 543. 

8. Unliquidated damages for breach of warranty of the soundness of a horse, 

cannot be set off against a note given for the purchase of the horse. 
Morrison y. Cliffom, i. 685. 

9. Li an action by tibe indorsee against the maker of a promissory note, in^ 

Alexandria county, the defendant may set off the payee's note to him 
which he held before, and at the time ne had notice of the assignment of 
his own note to the plaintiff, iJdiough not then payable, but t>ecoming 
payable before his own note. Stewart v. Anderson, i. 586.. 

10. Umiquidated damages arising from the non-performance of a verbal promise 

to convey real estate, made without consideration, and under a mistake 
of fiict, cannot, in equity be set off against a judgment at law. Lee t. 
Thornton et al L 589. 

11. The defendant cannot set off a separate debt of one partner against a 

partnership claim. Lynn v. Hall, ii. 53. 
19. An account for work and labor cannot, at the trial, be given in evidence 
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upon non assuanpsU as a sel-off ualeflB the aeooant haa been filed and 
notice given. Whetcroft y. Burfardj iL 96. 

13. See AsBiGNMSNT, 10. WeMiman y. Queeny iL 172. 

14. A debt doe by the plaintiff to one of two joint defendants cannot be set 

off against the joint debt due to the plaintiff. Waters y. Biusard, ii. 22^. 

15. See AssiONMSMT, 11. Gardner et al. v. Tennisony ii. 338. 

16. Unless notice of set-off be ^ven before the suit is called for trial, it cannot 

be ciYen in evidence. Beneale v. Young, ii. 418. 

17. A churn which has been pleaded, or offered in evidence as a set-off, and 

rejected h^ the verdict of the jury, will not nuuntain an action. Janney 
Y. Smiihy iL 499. 

18. See Bank of WASHmoTOK, 1. Brent v. Bank of WaMuftony iL 517. 

19. See Rent, 31, 32. ArgueUes v. Woody ii. 579. 

SO. A debt due by two joint debtors to two joint creditors, cannot be set off 
gainst a debt due by one of the joint creditors to one of the joint debtors. 
JLangley v. Brentj iiL 365. 

21. See Equity, 75. Athton y. McKaOy iv. 19. 

22. See Bills and Notes, 197, 198. Steitiniut y. Myer^ iv. 349. 

23. See EviDENCS, 483. Deale y. Krofty iv. 448. 

24. See Rent, 46. Roach y. Burgessy iv. 449. 

25. See Lixitation, 65. Cheu} y. Bakery iv. 696. 

SHERIFF. 

1. A sheriff cannot levy a^. fau on money in his hands made upon another 

fi.fa. but must bring the money into dourt FendaU v. Turnery i. 35. 

2. In debt against the sureties in a sheriff's bond, his return that he had satis- 

fied the plaintiff, is not evidence for the defendants. Governor of Vir^ 
ginia v. Wise et aL i. 142. 

3. ifpon a breach assigned in not p&ying money received upon Kfi^fa, the 

SUintiff must prove that the sheriff received die money before the return 
ay of the execution. / hid, 

4. The sureties of a sheriff in Yirginii, are not liable for officer's fees, unless 

the account of the same shall have been delivered to the sheriff for col- 
lection before the 1st of Murch. Gwemor of Virginia y. Tumef's 
Suretiesy L 286. 

SHIP. 

1. A ship Iving in Baltimore, whose owners reside in Alexandria, D. C, is not 

liable for provisions and repairs, Baltimore and Alexandria not being 
foreign to each other ; but is liable for wi^es of a seaman shipped for a 
voyage not prosecuted. Lovering v. Bank of Columbiay u 152. 

2. The wages of a ship-keeper, in poit, are not a lien upon the ship. Id, 207. 

SLANDER. 

1. It is no justification, in slander, that the defendant received his infoimar 

tion frcm a slave. Atkinson y. Pattony L 46. 

2. In slander, bail is not required if the affidavit does not state the words 

spoken, and that the defendant is about to leave the district Lanstraaz 
Y. PotoerSy L 42. 

3. A plea of justification in slander must be substantially proved. Forrest y. 

Mansony i. 63. 

4. It is actionable to say of a director of a bank that he is a swindler. Ibid. 

5. In slander one cent daina^ carries full costs. Ibid, 

6. In an action of slander, if it appear, from the plaintiff's evidence, that, at the 

time of speaking the words, the defendant named his author who was a 
responsible man, the defendant may avail himself of that defence without 
pleading the matter as a special justification. Hogan y. Brotm, L 75. 

26» 
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7. A declaradon in slander may be amended by ad^g a new cbainge. 

Dougherty and Wife t. BenUey^ L 219. 

8. Words spoken of 6ne of the plaintiffs cannot be £iyen in evidence to sup- 

port an aveiment of words spoken of both plaintiffs ; nor can words spoken 
Dv each defendant separately, and out of the presence of each other, be 

Siven in evidence to support an averment of words spoken jointly by the 
efendants. Daoia and Wife v. Sherron and Wife^ i. 287. 

9. Actionable words spoken in the second person wiU not support an aver- 

ment of words spoken in the third person. Rutherford v. Moore, i. 388 ; 
Birch V. Simms, l 550. 

10. The words ** he gets his living by thieving," are actionable. Rutherford y. 

Moore, L 888. 

11. It is a libel to print, and publish these words, ^^he is a lying, slanderous 

rascal ; " ana it is no justification that the plaintiff had stated what was not 
tme, unless he had stated it maliciously. Snowdon v. Lindo, i. 569. 

12. In slander, the defendant may, in mitigation of damages, give evidence of 

the ffrounds of his belief of the truth of the chai^ which he has made. 
CoiHce V. (ySrien, ii. 17. 

13. Words, charginc the plaintiff, a single woman, with incontinence, are not 

actionable without an allegation of special damages. Keiler v. Itessford^ 
iL 190. 

14. See Pleadeno, 92. Turner v. Foxall, ii. 324. 

15. Words spoken in relation to the credit of a holder of shares in the joint 

stock or a boat, are actionable if special dainage thereby be alleged in the 
declamtion, but the averment of such special damage is not simcient to 
support the action, without the averment of a colloquium respecting the 
plaintiff as a share-holder in die boat, and that it was a business requiring 
credit Ibid. 

16. In mitigation of damages, the defendant may eive evidence of the general 

reputation of the plamtiff's want of punctuality in payment of his debts. 
Ibid. 

17. If one of the counts be bad, and the verdict be general, the judgment must 

be arrested. Ibid. 

18. Handwriting cannot be proved by comparing the paper in dispute with 

other papers acknowledged to be genuine. Ibid. 

19. If a Tntness, upon his cross-examination has sworn falsely in the opinion 

of the juxT, upon an immaterial point, it is competent n>r them to give 
their verdict upon his testimony in chief upon other points, corroboralied 
by other testimony. Ibid. 

20. See Practice, 329. Ibid. 

21. See Damages, IS. Kelly v. Huffington, iii. 81. 

22. See Justification, 1 - 25. Kerr v. Force, iiL 8. 

83. Upon a demurrer to a declaration in slander, if any of the words are 
actionable, the judgment must be for the plaintiff. Edds r. Waters, iv. 1 70. 

24. It is not actionable to say of a white man that he is '* a yellow negro," "^ a 

villain," and ^* a liar," although the plaintiff has previouslv manied with a 
white woman, which marriage would have been unlawful if he had been 
a negro or mulatto ; there bein^ no coUoguium respecting the marriage, 
nor any marriage averred. Neither the (constitution of ]M&rvland nor any 
statute of that State, or of the United States, deprives a colored person, 
merely as such, of any civil rights of a citizen. Johmon y. Broton, iy. 
235. 

25. Mere words of disgrace, unless written and published, are not action- 

able. Ibid. 
S6. See Affidavit, 16. Stetlinius v. Orme, iv. 342. 
27. See Bail, 87. Doyne y. Barker^ iy. 475. 
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1. This Court has not jarisdicdon of larceny hy a slave in Washington conntjr. 

United States y. Negro Jaek^ i, 44; United States v. Louder, L 108. 

2. A slave cannot be a witness, if a free white person be a party. Thomas t. 

Jamesson, i. 91. 
8. A slave may be a witness against a free mulatto in Alexandria county. 
United States v. Betty BeU, i. 94. 

4. This Court has no jurisdiction to try a slave for larceny in Washington 

county ; but will quash the indictment, and send the slave to a justice of 
the peace to be tried. By consent of parties, the Court will try the 
issue whether slave or not. United States v. Lcmder, i. 108. 

5. A slave may be tried in this Court, sitting in Alexandria for larceny. United 

States V. Betty Wright, I 123. 
€. Manumitted slaves are competent witnesses for or against a free mulatto in 
Washington county. United States v. Barton, i. 132. 

7. A slave is. not a competent witness for a free mulatto upon a public prosecu- 

tion. United States v. Nancy Swann, i. 148. 

8. A master of a vessel is not liable to the penalty of the Act of Virginia for 

carrying a slave out of the Commonwealth, unless he did it knowingly. 
McQiUv.Eve,\A%S; Lee y. Lacey,l 263. 

9. Upon a devise that a slave should be sold for eight years, after which he 

should be free, the term of eight years begins to run from the death of 
the testator, or within a reasonable time thereafter. Negro Bazil v. Ken- 
nedyyi. 199. 

10. A sUve brought into Alexandria in 1803, by a person removing from Mary- 

land, and omitting to take the oath within sixty days after his removal, is 
entitled to freedom under the Act of December 17, 1792, although the 
person bringing the slave was not his owner. Negro Loudon v. &ott, L 
264. 

11. A petitioner for freedom has not a right to go and search for his witnesses. 

Negro Moses v. Dunnaho, i. 315. 

12. Bringing a slave from Alexandria to Washington, is an importation con- 

trary to the Act of Maryland, 1796, c. 67. Negro WHlutm Foster r. 
iStmmon«,i.816. 

13. Slaves are competent witnesses for free negroes indicted for assault and 

battery. United St<Ues v. Negro Terry, i. 818. 

14. A free mulatto, bom of a white woman, is a competent witness against a 

white man. Minchin v. Docker, i. 870. 
16. Evidence that a black man has, for many years, publicly acted as a free- 
man, and been generally reputed to be free, rebuts the presumption of 
slavery arising trom color, and is evidence that he was rom of a white 
woman. Jbid. 

16. A slave coming from Virginia into Maryland, more than a year after his 

master, and sold, is entitled to freedom under the Maryland Act, 1796, 
c. 67. Negro Moses Burr v. Dunnahoo, i. 870. 

17. A slave is a competent witness for a free black man in a criminal prosecu- 

tion. United States v. Shorter, i. 871. 

18. Assault and batteiy of a slave is an indictable offence. United States t. 

Butler, L 378. 

19. A sale of a slave, on the express condition that he should be free at the 

end of six years, is not a manumission under the Maryland Act, 1 796, 
c. 67. FideHo v. Dermott, i. 405. 

20. A manumission by will is not in prejudice of creditors, if the real and 

personal estate are sufficient, without the value of the manumitted slave, 
to pay all the debts of the testator. Ibid, 

21. A manumission by will, after a term of years, is not revoked by a codicil 

ordering the sale of all the testator's slaves, if at the time of making the 
codicil, their tenn of service had not expired. Ibid. 
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2%, The general inae on a petitioii for freedom, if thftt which pnto in iame the 
sinjpe qaestion whether free or not Negn Ben t. &ott, L 407. 

8S. A flUve imported, does not gain his freedom by the omimion of the master 
to prove to the satis&ction of the naval officer, or collector of tazea, the 
residence of the slave in the United States, according to the MaryUnd 
Act of April, 1 783, c. 23. Jhid. 

M. A deed, tnuuferring a slave in l^urjland, not recorded, cannot be given 
in evidence witmmt proof of its execution, although acknowledged 
before a justice of the peace in Manrkmd. Luey v. Sktde, L 4Sd. 

25. The oath required hj the Virginia Act of December 17, 1792, § 4, is of 

no avail unlem taken within sixty days after the removal ci the party. 
IbUL 

26. A pArol ipfl ci a slave in Virginia, in 1784, was void under the Act of 

1 758, although possession accompanied and followed the gift ; and it was 
not made vafid by the Act of 1787. Lee v. Emnaayj i. 435. 

27. A legacy of a slave gives no title until assented to by the executor. 

28. A deed of gift of a slave in 1790, was void, unless possession accompanied 

and followed the deed. Ibid. 
29* The owner of goods stolen by a slave, is not a competent witness for the 
prosecution, because he is entitled to one half of the fine which the 
Court omst impose under the Act of Congrem, 1790, April 30. United 
States V. MiUy Rhodes, I 447. 

30. The promise of a slave does not bind him when free, although it be to 

pay money borrowed to purchase his freedom. Oease v. Parker^ i. 
448. 

31. Trespass vi et armis lies by the owner of a slave, against a stranger who 

beats the slave per quod servitium amisiL Wilson v. Kedgeley, i. 477. 
39. The list of slaves required by the Maryland Act, 1793, c. 67, must be 
delivered to the clerk of the county into which they are first brought, 
and within three months thereafter. Negro Harry Dam v. Baitzer^ i. 
482. 

33. Money advanced to a slave to enable him to purchase his freedom, cannot 

be recovered of him after his emancipation, although he acknowledge 
the debt after suit brought. CreoMe v. Parker, i. 506. 

34. A slave is not a competent witness against a free-bom mulatto, not subject 

to any term of servitude by law. Unked States v. Peggy HUij L 521. 

35. See Freedom, 2. Negro WaUer Thomas v. Sc^ ii. 2. 

36. See Evidence, 208. Qtie«a v. Neale, iL 3. 

37. Id. 209. Q^een v. H^bwm, ii. 3. 

38. See Fbeedom, 23. Bell v. Hogan, ii. 21. 

39. Id. 24. Und. 

40. See Evidemgb, 221. Davis ▼. ForreeLt ii. 23. 

41. Tresoass vi et armis will lie for assaulting and shooting the plaintiffs slave, 

witoout a J9er quod, &c. Newman v. Sams,u. 16. 

42. See Evidence, 232. United StaUs v. Thamas,il 36. 

43. An attempt, by a slave, to ravish a white woman, is punishable by death. 

United States v. Negro Patrick, iL 66. 

44. In an action upon the case for maliciously conspiring to deprive the plain* 

tiffs of their slave, it is necessary for them to prove malice in the defend- 
ant ; and it is competent for the defendant to show probaUe cause, and 
the want of malice. Lewis et aL v. Spalding, ii. 68. 

45.^ A slave b not a competent witness against a free black person in a capital 
case ; but free blacks, unless they are in a state of servitude by law, are 
competent witnesKs against free blacks. United States v. Butier, iL 
75. 

46. By the Virginia Act of January 25, 1798, § 6, 7, a master of a vessel is 
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liable to the owner of a slave, for hia loes if he take the Blave out of the 
county of Alexandria, D. C, without a written authority from his owner, 
or the compliance with the other requisites of that act ; and a general 
hiring to the defendant for eleven months without any limitation as to 
the nature or place of his employment, is not such a permission as the 
act requires, although the plaintiff knew that the defendant was a master 
of a vessel, and the slave was a seaman. Park v. WilHSf ii. 83. 

47. See Evidbkce, 258. United States v. Bruce, ii. 95. 

48. See Freedom, 28. Negro Robert Simmons v. Gird, ii. 100. 

49. Id. 29. Negro Emanuel v. Ball^ ii. 101. 
60. Jd, 80. Negro VioleUe v. Ball, ii. 102. 

51. Trespass vi et armis will lie for a master against one who beats his alavei 

although there should be no loss of service. Garey v. Johnson, ii. 107. 

52. An indictment will not lie agunst a person for deaung with a slave with- 

out his master's consent; the statute having provided a different mode of 
prosecution. United States v. Pickering, ii. 117. 

53. See Freedom, 81. Negro Jo, Thomjpson v. Clarke, ii. 145. 

54. See Mariner, 1. Slaeum v. Smith, ii. 149. 

55. An action upon the case will lie for the loss of the plaintiff's slave, although 

^e defendant acquired and kept possession of the slave wrongfully and 
unlawfully. Washington v. V/tlson, ii. 153. 
5S. An indictment will not lie at common law for stealing a mulatto boy, if lie 
IB not averred to be a slave. United States v. GodUy, ii. 158. 

57. See Insolvent, 29. Watson v. Hall, ii. 154. 

58. See Freedom, 3S. Negro Sarah v. Tatjfw, ii. 155. 

59. See Limitation, 26. Love v. Boyd, ii. 156. 

60. A deed of manumission, when acknowledged and recorded, relates to the 

time of its execution. Betty v. Deneale, ii. 156. 

61. See Freedom, 84. Negro &im Bias v. Rose, ii. 159. 

62. Id. 35. ConUe v. Gamer, ii. 162. 

63. Id. 86. Negro Sam v. Green, ii. 165. 

64. An action of assumpsit in nature of an action of deceit will lie for know- 

ingly and fidsely representing a slave, sold by the defendant to the plain* 
tiff, to be sound, altnough there should be a bill of sale under seal, war- 
ranting the slave to be a slave for life, without expressly warranting the 
soundness of the slave. Grant v. Bontz, ii. 184. 

65. See Freedom, 37. Negro Sam Reeler v. Robinson, ii. 2S0. 

66. Leneth of time does not raise a presumption against a slave, that the owner 

toSk the oath required by law. Negro Jack Garretson v. Lingan, ii. 
286. 

67. QtMere, whether an indictment will lie, at common law, for enticing away a 

slave. United States v. Negro Pompey, ii. 246. 

68. See Freedom, 88. Dunbar v. Ball, ii. 261. 

69. Id. 39. Negro Daniel v. Kincheloe, ii. 295. 

70. Id. 40. Negro Jo Brown v. Wingard, ii. 800. 

71. See Hire. Scott v. Bartleman, li. 313. 

72. See Deposition, 48. Humphries v. Tench, ii. 887. 

78. See Freedom, 42. Matilda v. Mason, ii. 843. ' 

74. Id. 44. WilHam Jordan v. Sawyer, ii. 873. 
76. Id. 46. Negro Vincent v. Simpson, ii. 405. 

76. See Jurisdiction, 87. United States v. Negro EUick, iL 412. 

77. Cruelly, inhumanly, and maliciously to cut, slash, beat, and ill treat his 

own slave, is an indictable offence at common law. United States v. 
Robert Brocket, ii. 441. 

78. See Freedom, 47. Negro Amelia v. Caldwell^ iL 418. 

79. Id. 52. Negro Fanny v. Tippett^ iL 468. 
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80. Freedom, 48. Negro AUc4 t. Mbrt^ iL 485. 

81. Id, 49. Negro lUhecca y. Pumphreyy iL 614. 

82. Id, 50. Negro Peter y. PretUM, ii. 661. 

83. Id. 51. iV«^o Lettg y, Lowe, ii. 634. 

84. l£ the plaintiff's slave be hired to the defendant in the District of Colombia, 

who carries her to New Hampshire without the aathority or consent of the 
plaintiff, bj means whereof she is lost to the plaintiff, he may, in trover, 
recover the value of the slave ; but if the plaintiff assented to the defend- 
ant's taking the slave to New Eneland, eitner before or after he took her, 
and she was lost without any negligence or omission of the defenduit, the 
plaintiff is not entitled to recover. Semmea v. Sherbumey ii. 637. 

85. See Jubibdictiok, 53. United Staiei t. Negro Cabfin et oL iL 640. 

86. Quare, whether a free colored man is a competent witness in a cause be- 

tween white persons. QNeale v. Yi^«, ii. 108. 

87. A sUve convicted of manslaughter in Alexandria, D. C, may be punished 

by burning in the hand and whipping. UniUd States t. Negro Tom, iL 
114. 

88. There can be no binding contract between a slaTe and his master. Negro 

Fannf v. Kell, ii. 412. 

89. The child of a female slave is a sUve, although the mother has the promise 

of the master that she shall be free at the end of a certain term of years. 
Ibid. 

90. In an indictment under the nineteendi section of the Maryland Act of 

1796, c. 67, for aiding and advising the transportation of a slave, there 
must be an averment of transportation from the District. United StaUM 
V. Abraham Williams, iiL 65. 

91. See Attachment, 78. Negro Richard v. Van Meter, iiL 214. 

92. See Deed, 7, 8. MitcheU v. WUson, iii. 242. 

93. See Evidence, 429. MandevUle t. Cokenderfer, iiL 257. 

94. The tax upon slaves of non-resident owners under the by4aw of April 5, 

1823, does not accrue until the hiring is complete. If the tax be paid 
and received before the prosecution is commenced, the owner is not liable 
to the penalty. Whelan v. Corporation of Washington, iii. 292. 

95. See Freedom, 58. Negro Louisa v. Mason, iiL 294. 

96. Id. 59. Negro John Batdes v. Miller, iiL 296. 

97. Limitation, 53. Reardon v. jlfi^^, iii. 344. 

98. See Detinue, 1. Bernard v. Herbert, iiL 346. 

99. See Neolioencs, 6. MandevUle v. Cokenderfer, iii. 397. 

100. Slaves cannot be manumitted in Washington county by last will, if over 

forty-five ^ears old at the time the manumission is to take effect Wig^ 
V. kerby, lii. 597. 

101. The owner of a female slave sold her without reserving any reversionaiy 

Z\t, and took a covenant from the vendee that he would set her free 
r twelve years' service ; nothing being said of her increase in the 
meantime, ndd, that parol evidence of die declaratioDS of the vendor 
that he had sold the slave for her full value as a slave for life, was not 
admissible, and that the written evidence purported that the vendor had 
parted with his whole right in the slave to the vendee, and that the ven- 
dor was not entitled to the issue bom after the sale. Scott v. Avid, iiL 647. 

109. See Bills and Notes, 185. Negro WiUiam Smith v. Parker, iiL 654. 

103. A slave is not a competent witness against a free mulatto not in a state of 
** servitude by Uw,^ in a prosecution for larceny in Washinj;ton county, 
D. C, unless at the discretion of the Court, under the circumstances 
stated in the Act of Maryland of 1717, c. 13, and then the slave should 
not be forced or permitted to testify against her mother, (/fitted States 
V. Charity Gray, iu. 681. 
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104. See Freedom, 67. Negro Christopher Harris r. Alexander, !▼. 1. 

105. See Evidence, 446. Slanback v. Waters, iy. 9. 

106. See Freedom, 68. Negro Quando r, Clagett, iv. 17. 

107. Id. 69. Negro Simon v. Payne, iv. 99. 

108. Id. 70, 71. Negro Thomas BtOkr el al. v. BuoaU, iv. 167. 

109. Id. 72. Negro Emanuel Gilbert v. Ward, it. 171. 

110. Id. 78. Negro Kitty v. McPherson, iv. 172. 

111. /rf. 74, 75. Negro Mary v. Ta/Atirt, iv. 187. 

112. Id. 76, 77. Negro Samuel v. Cftt/cb, iv. 189. 

113. See Foreign Law. Negro Delilah v. Jacobs, iv. 238. 

114. See Freedom, 78. Negro Esther v. Buckner, iv. 258. 

115. A count, under the Maryland Act, 1796, c. 67, § 19, for giving a pass to a 

slave, is bad if it do not aver that the master or owner was thereby de- 
prived of the service of the slave. But, upon conviction of a free person, 
upon an indictment under the tenth section of the Maryland Act of 
1 751, c. 14, for enticing a slave to run away, and who actutuly ran away, 
the offender mav be fined under the nineteenth section of the Act of 
1796, c. 67, without an averment of loss of service. United States v. 
Prout, iv. 301. 

116. See Runaways, 3. United States v. Abraham Johnson, iv. 803. 

117. See Freedom, 79. Negro Clara Moore v. Jacobs, iv. 812. 

118. Id. 80. Negro Rebecca Hobbs v. Magruder et oL iv. 429. 

119. See Manumission, 12. Negroes E. fc K. Chapman v. Fenwick, iv. 431. 

120. See Evidence, 481. Negro Robert Thomas v. Magruder, iv. 446. 

121. See Freedom, 82. Negro Frederick Bowman v. Barron, iv. 450. 
IS 2. Id. 83. Negro Jo Crawford v. Slye, iv. 467. 

123. /c/. 84. Negro Keziah v. Slye, iv. 463. 

124. See Assault and Battery, 15. United States v. R. B. lAoyd, iv. 468. 

125. See Cruelty, 3. Id. 470. 

196. See Larceny, 38. United States v. Negro Nathan, a slave, iv. 470. 
127. See Freedom, 85. Negro Ann Brooks v. Nuit, iv. 470. 
138. See Attachment, 92, 93, 94. Negro John Thornton v. Davis, iv. 500. 
129. See Indictment, 90, 91, 92. United States v. Negro Henry Frye, a slave, 

iv. 689. 
180. See Freedom, 94. Negro Charles Taylor v. Buckner, iv. 540. 
131. See Indictment, 94. United States v. Negro Nelson, iv. 579. 
182. See Freedom, 87, 88. Negro Rachel Brent v. Armfield, iv. 579. 

188. See Burglary, 2. United States v. Botcen, a slave, iv. 604. 

184. See Indictment, 101. United States v. Spalding, iv. 616. 

185. See Justice of the Peace, 54. United States v. Simms, iv. 618. 

186. See Freedom, 89. Fenwick v. Tooker, iv. 641. 

137. Id. 90. Negroes Sam and Barbara Lee v. Lee, iv. 648. 

138. See Kidnapping, 1, 2, 8. United States v. Henning, iv. 645. 

189. See Freedom, 92, 93. Negro Herbert Harris v. Firth, iv. 710. 

140. See Indictment, 98, 99. United States v. Henning, iv. 608. 

141. The defendant's male servant, being, by the consent of the plaintiff and 
- defendant, at the plailitiff's house, on a visit to his wife, who was the 

slave of die pUintiff, was taken suddenly ill of the small-pox, and, after 
being nursed three weeks by the plaintiff, died at her house. The de- 
fendant, as soon as he knew of the sickness of the s]a?e, offered to remove 
him to his own house, but the plaintiff would not consent to the removal 
Upon this evidence the Court mstracted the jury that the plaintiff could 
not recover. Martha Manning v. Florentius Cbx, iv. 698^ 
148. Evidence that a colored person hiu resided in the county and cityof Wash- 
inffton, for a year and more, going at hir^ as a free person, and claiminjg^ • 
to oe free, in the absence of all contradictory evidence, except color, u 
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juffictent to rebut the presamption of slaveiy arising fiom color. United 

States V. PrisciUa West^ y. 36. 
148. See Freedom, 96. United States t. Alexander Vinsentj t. 38. 

144. Id. 97. Negro Sally Moody ▼. FtdUr, y. 803. 

145. See Sentence, 2. United States ▼. Negro Joseph FarreUy y. 311. 

146. See Emancipation. Negro Bacchus Bell y. McCormick, y. 398. 

147. See Freedom, 98. Nearo George Coots y. Morton^ y. 409. 

148. Id. 99. Thomas y. Mackall, y. 536. 

149. /df. 100, 101. Negro Kennedy y. Pumell^ y. 55S). 

150. /c/. 102. Corcoran t. /<me«, y. 607. 

151. Id 103. CMt^ecT Slates y. rAomo* iV. iXim, y. 622. 

152. Id, 104. Negro Moses Graham y. Alexander, y. 668. 

158. See Evidence, 575. Negro Ann Bell y. Greenfield, y. 669. 
154. See Freedom, 106. Negro James Ash y. WiUiams, y. 674. 

SMALL NOTES, AS CURRENCY. 

See Indictment, 121 - 125. Stettinius y. United States, y. 578. 

SPECIAL SESSION. 

1. The Circuit Coart of the Dbtrict of Columbia, cannot, at a special aenioa 
ibr the trial of criminal causes, try a cause which was depending at the 
preceding stated session. Memorandum^ iy. 887. 

3. The Circmt CouH of the District of Columbia has power to hold q)ecial 
sessions for the trial of criminal causes ; and has jurisdiction, at a special 
session, to tiy offences committed between the time of ordering and the 
time of holding such session ; and its jurisdiction is not limited to such 
causes of federal jurisdiction as may be tried in a Circuit Court of the 
United States sittmg in a State. United States y. Christiana Williams, 
iv. 872. 

3. The Circuit Court of the District of Columbia has all the powers which 

were by bw yested in the Circuit Courts of the United States on the 27th 
of February, 1801, and, among others, the power to send attachments into 
any other district for witnesses in criminal cases. Ihid. 

4. When a special session of the Court is ordered for the trial of criminal 

causes, tne criminal causes pending in the preceding regular term, can- 
not be continued to the special session. Unued States y. George MUbum, 
iv. 552. 

SPECIFIC EXECUTION. 

1. See Contract, 17. Dunlop y. Hepburn, ii. 86. 

2. Id, 28. Bobinson y. Cathcart, ii. 590. 

SPIRITUOUS LIQUORS. 

An indictment will not lie against an inhabitant of the city of Washington for 
retailing spirituous liquors within the city. United States y. Dixon, ii. 92. 

STAGE-COACa 

1. See Negligence, 4. Lowe y. Stockton et al. iy. 537. 

2. Id. 5. Beltzhoover y. Stockton el al. iy. 695. 

STAMPS. 

1. A receipt for goods to be paid for at a certain price, is a note for the 

security of money within the Stamp Act of 1797. Neale y. mil, I 8; 
Moore v. Gadsby, i. 8. 

2. A stamp is not necessary, to an acknowledgment of haying hired a house. 

Brotcn y. Tonkin, i. 85. 

STATE LAWS. 

See Evidence, 384. Commercial and Farmers Bank v. Patterson, iL 846. 
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STEAMBOAT. 

See Maritime Law. HarrU y. Nugent^ iii. 649. 

STERLING MONEY. 

Judgment for sterling money, (Irish Sterling.) Bond ▼. Grace, i. 96. 

STREETS. 

See Corporation of Geobgetowk, 2. Wright v. Corporation of George- 
toum^ iv. 534. 

SUPERCARGO. 

1. Delivery of the cargo to the owners br the supercargo, is evidence of his 

receipt of his commissions, in an action against him by a third person who 
is entitled to a share in the commissions. Manning v. LoudermUk, L 282. 

2. A supercargo has a riffht to retain for a general balance due to him by the 

owners, notwithstanding their assignment of the cargo and bill of lading 
to a trustee, for the benefit of certain creditors. Vowell v. West^ iv. 100. 

8. A supercargo who receives his instructions from the ostensible owners of the 
whole cargo has a right to retain out of the whole proceeds of the cargo 
the amount of a general balance due to him from such ostensible owners, 
although there may be another part owner whose interest was not dis- 
closed to him until he had settled his accounts with such ostensible 
owners. In such case the secret part owner cannot compel the super- 
cai^ to account with him. Lucket v. West et al. iv. 101. 

4. Se^^EQUiTT, 96. Stewart y. Callaghan, iv. 594. 

SUNDAY. 

See Notice, 2S. Chesapeake and Ohio Canal Company y. Bradley et aL 
iv. 198. 

SUPERSEDEAS. 

1. It is no bar to an execulion upon a supersedeas ia Washington county, that 

the plaintiff has recovered another judgment in Alexandria county upon 
the same cause of action, if it be not satisfied. Curry v. Lovett, i. 80. 

2. A writ of error is not a supersedeas unless served within ten days after the 

rendition of the judgment, although the parties should have agreed to 
stay execution two months, and the writ of error should be served before 
the expiration of that time. Thompson v. Voss^ \. 108. 

3. A writ of error is not a supersedeas unless a copy of the writ be filed in the 

clerk's office for the adverse party according to the directions of the 23d 
section of the Judiciary Act of 1789. Moore v. Duniop, i. 180 ; Ex parte 
Negro Ben, i. 532. 

4. One of two joint defendants may supersede the judgment as to himself, and 

the other need not be named in the supersedeas, Hodgson y. Mountz^ i. 
366. 

5. The six months' stay vpon a supersedeas is reckoned from the day of the 

confession of the new judgment The sum confessed need not be repeated 
in the blank at the end of the supersedeas. Parol evidence may be 
received that the confession was made at a place within the jurisdiction 
of the magistrates. Ibid, 

6. If the writ of error be not a supersedeas to the original judgment, the Court 

below, in Alexandria^ may proceed to judgment and execution upon the 
forthcoming bond. Grundy v. Young^ i. 443. 

7. A supersedeas judgment is absolutely void unless acknowledged by the 

original defendant and two sureties. Smith y. Middleton, ii. 883 ; Monde- 
vUk v. Love, ii. 249. . 

8. A writ of error to the judgment of the Circuit Court of the District of 

Columbia, awarding a peremptory mandamus, is a supersedeas, and if the 
peremptory mandamus be issued after filing of the writ of exroTi and 

VOL. VI. ' 26 
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SUPERSEDEAS, (continued.) 

within ten days af^er the rendition of the judgment, it will be quashed. 
United States v. Columbian Insurance Company of Alexandria^ ii. 266. 
9. See Practice, 825. Renner y. Bank of Columbia^ ii. 310. 

10. A supersedeas judgment must recite the original judgment correctly. 

Holmes v. Bussard^ ii. 401 ; McSherry v. Queen, ii. 406. 

11. After supersedeas, an appeal cannot be taken from the original judgment 

Coumhe ▼. Nairn, ii. 676. 

12. See Judgment, 89. Plant y. Holtzman, iv. 441. 

IS. See Execution, 49. Chesapeake and Ohio Canal Company y. Barcroftj 
iY. 659. 

14. See Equity, 127. White y. Clarke and Briscoe, y. 401. 

15. See Justice of the Peace, 65. Thomas y. Summers, y. 434. 

16. See Attachment, 109. White y. Clarke et ah y. 530. 

SURETY. 

1. Judffment will not be rendered on motion of one surety asainst another, 

nnleas the insolvency of the principals be fully proved. White v. Perrin^ 
i. 60. 

2. The summary remedy given in Yii^ginia, by motion against a co-surety, is 

confined to the Court which rendered the original judgment. Dade v. 
Mandeville, i. 92. 

3. In debt against the sureties upon a sheriff's bond, his return that he had 

satisfied the plaintiff is not evidence for the defendants. Got^rnor of 
Virginia v. Wise et al. i. 142. 

4. In an action against the sureties in a sheriff's bond, upon a breach assigned 

in not paying over money received upon a^. fa,, the plaintiff must prove 
that the shenff received the money before the return day of the execu* 
tion. Ibid. 

5. Afler conviction of assault and battery, the Court will permit the defendant 

to give security to abide the judgment United States v. Greenwood, i. 
186. 

6. Sureties of an insolvent debtor in a duty bond^ are not entitled to judg- 

ment at the first tenn against their principal. Johns v. Brodhag, i. 235. 

7. The defendant may, at the trial term, give notice to a non-resident plaintiff 

that security for costs will be required ; and the cause will be continued 
if the plaintiff is not ready to give the security. Thomas v. Wood- 
house, i. 341. 

8. In an action against a surety in a bond to perform a decree, it is not neces- 

sary that notice of the decree should have been given to the principal. 
White Y. Stcift, i. 442. 

9. If the maker of the note was solvent when it became payable, and the 

defendant during such solvency, requested the plaintiff to sue the maker, 
and he did not, the defendant is discharged from his liability under the 
equity of the Virginia statute. Patton v. Violett, i. 463. 

10. A surety who has paid money for a bankrupt in discharge of a duty bond, 

has not the right of the United States to proceed acainst the person of 
the bankrupt, but only against his effects. Kerr y. aamiUon, i. 546. 

11. See Replevin, 19. UaUer y. Beall, ii. 227. 

12. See Supersedeas, 7. Smith v. Middleton, ii. 233. 

13. Id. 7. Mandeville y. Love, ii. 249. 

14. See Patmabteb, 1, 2. United States y. Van Zandt, ii. 338. 

15. See Administration, 12. Young r. MandeviUe,u» 441. 

16. Id. 12. Birch v. Spaulding, ii. 422. 

17. If a creditor, having ihe bond of his debtor with a surebr, takes a new 

security payable at a day beyond the time of payment of the bond, without 
the consent of the surety, with the understanding that he was not to 
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SURETY, (continued.) 

trouble the principal for the money unless the new security should prove 
to be good ror nothing, the surety is discharged, and his remedy is in 
equity. Smith v. Crease^ ii. 481. 

18. See Bills and Notes, 1 76. Bank of United States v. Lee, iii. 288. 

19. Id, 177. McDonald v. Magruder, iii. 298. 

20. Id. 178. Magruder v. McDonald, iii. 299. 

SURPRISE. 

See Equity, 136. Roach y. Hidings, v. 637. 

TALLIES. 

See Evidence, 297. Travers v. Appier, iL 234. 

TAVERN. 

1. A tavern keeper in Virginia, could not, under the act of December 26, 1792, 
§ 13, recover more than $5 for liquors sold in one year, to a boarder, to 
be drunk in and about the house. Koones v. Thomee, i. 290. 
3. The widow and administratrix of a deceased tavern keeper cannot sell 
spirituous liquors under her husband's license, nor can she transfer it to 
another. United States y. Overton, ii. 42. 

TAXES. 

1. Tlie Act of Maryland, 1785, c. 34, which forbids the replevin of goods dis- 

trained for public dues, is not applicable to the corporation taxes of the 
city of Wasnington. Carroll v. ^'hetcroft, i. 609. 

2. See By-Law, 13. Morgan v. Rowan, ii. 148. 

3. See Replevin, 117. Orr v. Ingie, ii. 193. 

4. A receipt at the bottom of a collector's certificate of a tax sale, to which 

certificate there is a subscribing witness, may be given in evidence without 
proving the certificate of sale by the subscribing witness. The receipts 
of the collector are not evidence upon proof of his hand writing, if he 
be within the jurisdiction of the Court, and be not a party in the cause. 
Milligan v. Mayne, ii. 210. 

5. See Collector, 1. Corporation of Washington y. Walker, ii. 293. 

6. Distress for corporation taxes is not barred by the statute of limitations. 

Hogan v. Ingle, ii. 352. 

7. Goods distrained by a collector of city-taxes, cannot be replevied without 

a special order from a Justice of the peace, as required by the Maryland 
Act of 1 790, c. 63. Dger v. Coyle, ii. 684. 

8. The lots lying west of West street in Alexandria, are liable to be taxed 

like other lots in the town. Common Council of Alexandria y. fFise^^ ii. 
27. 

9. See Sale, 7. Heame v. Barry, iii. 168. 

10. See Slave, 94. Whelan v. Corporation of Washington, iii. 292. 

11. See Equity, 48, 49, 50. QNeale v. Caldwell, iii. 812. 

12. See Distress, 17, 18, 19. Ross v. Holtzman, iii. 391. 
18. See Dower, 4, 5. Blodgett v. Brent, iii. 394. 

14. See Sale, 16. Hunt v. Smith, iii. 432. 

15. Id. 18. Hellrigle v. Ould, iv. 72. 

16. See Corporation of Alexandria, 1. Farmers Bank y. Fox, iv. 330. 

17. See Corporation of Washington, 29, 30. Rodbird y. Rodbird^ yim 125. 

18. See Corporation of Alexandria, 4. Beale v. Burchell,y. 310. 

19. See Corporation of Washington, 38. Mockbee v. Upperman, y. 535. 

20. A tax sale of part of a lot in the city of Washington in 1835, was held to 

be void because the number of the lot, of which the premises in dispute 
were part, was not mentioned nor stated in the advertisement of the 
sale, as required by the charter of Washington of 1820, § 10, and the 
Act of May 26, 1824. Bradley y. Conner, y. 537. 
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TAXES, (continued.) 
21. See Distress, 27 - 30. Semmes v. McKnight^y, 639. 
23. See EjECTMEirr, 24. Wilkes v. Elliot^ t. 61 1. 

TENANT. 

1. If a tenant who has occupied and paid rent annually, holds over into a 

new year, it is evidence of a new demise for a year. Hoof v. Ladd^ i. 
167. 

2. A tenant who has erected a wood-shed upon posts inserted two feet into 

the earth, has a right to remove it during the term. Krouse v. Ross,i. 368. 

TENDER. 

1. On a plea of tender, the defendant holds the affirmatiye, and has a right 

to open and close die cause. Auld y. Hepburn, i. 122. 

2. Upon a plea of tender, the defendant must prove that he produced and 

offered the money to the plaintiff*. Ladd v. Patten, i. 263. 

3. The plaintiff, upon a plea of tender, cannot take out the money and pro- 

ceed for more. Mayor of Alexandria v. Patten, i. 294. 

4. If money, paid in advance, is to be forfeited in case the residue be not 

paid by a certain day, the party who is to pay, must tender or use his 
best endeavor to tender, the balance on or before the day limited. Bai- 
ley v. Duoall, L 283. 

5. See Practice, 441. Perkins v. Beck, iv. 68. 

TERRE-TENANTS. 

1. If some of the terre-tenants named in the scire facias are returned " nihU,'* 

an alias scire facias must be issued against them, or the cause will be dis- 
continued. Semb.: that the scire facias, or its return, must describe the 
land held by each tenant Baker v. French, ii. 539. 

2. See Judgment, 95 - 98. Jackson v. Bank of the United States, t. 1. 
8. See Pleading, 128, 129. MandevUle v. 3/cDono/rf, iii. 631. 

TERRITORY. 

See Bank, 13, 14, 15. United States v. Forrest, iii. 66. 

TOBACCO NOTES. 

Possession of tobacco-notes is evidence of the possession of the tobacco 
which they represent. Hance v. McCormick, i. 522. 
TREASON. 

1. This Court will issue a bench-warrant against a person charged with trea- 

son, upon ex parte affidavits, before any presentment or indictment made 
or^ found b}r a grand jury, and, when arrested, will commit him to the 
prison of this Court, without stating when or where he is to answer for 
the offence. United States v. BoUman et at. i. 373. 

2. Upon an application for a bench-warrant on a charge of treason, as well as 

upon a motion to commit for the same cause, messages from the President 
of the United States to Congress may be read. Ibid, 

3. Upon a motion to commit a prisoner for treason, he may be heard by coun- 

sel. Ibid. 

4. The declaration by the prisoner, of his intention as to any of the overt acts 

of treason charged in the indictment, may be given in evidence, before 
evidence is offered of such overt act. United States v. Richard H. Lee, 
4 ii. 104. 

5. The declaration of the prisoner accompanying the overt act laid in the 

indictment, may be given in evidence to show his intention in doing the 
act ; but his confession of having committed the overt act charged, can- 
not be given in evidence. Ibid. 

TRESPASS. 

1. In trespass the defendant cannot justify under the general issue. God- 
dard v. Davis, I 33. 
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TRESPASS, (continued.) 

2. Bail may oe required in trespass for cutting up a boat Voss y. TW/, i. 
72. 

8. In trespass the plaintiff cannot recover damages for erecting a fence and 
obstructing his windows, unless he was in possession at the time of erect- 
ing the fence. O'Neale v. Brottm, i. 79. 

4. Possession alone will maintain trespass quare clausum fregit against one 

who has no title. Edmondson y. Lovett^ i. 103. 

5. In trespass for breaking up the plaintiff's scow, if the defendant knowing 

that a third person had committed the trespass, received from him the 
timbers and planks, knowing them to be the property of the plaintiff, he 
is guilty of tne trespass, ^juere. Voss y. Baker ^ i. 104. 

6. In trespass the plats are evidence only, and do not constitute part of the 

pleadings, as they do in ejectment. Pancoast v. Barry^ i. 176. 

7. It is not felony to steal rauls inserted into posts fixed in the ground, if 

severed and taken away at one time, united States v. Wagnevj i. 
314. • 

8. Permanent and useful improvements made upon land, may be given in 

evidence in mitigation of damages, in an action of trespass for mesne 
profits brought after recovery in ejectment. GiU v. Patten^ i. 465. 

9. Trespass vi et armis lies by the owner of a slave against a stranger who 

beats the slave, per guod serviiium amisit. Wilson v. Kedgeleyj i. 477. 

10. Possession in fact, or m law, is necessary to maintain trespass quare claih- 

sum /regit, Tayloe v. Varden^ ii. 37. 

11. See Slave, 51. Garey y. Johnson^ \\, 107. 

12. See Plbadinq, 75. Ilolmead v. Corcoran^ ii. 119. 

13. See Militia, 5. Slade v. Minor ^ ii. 189. 

14. See Constable, 7. Wells v. Hubbard^ ii. 292. 

15. In trespass vi et armis for taking away the plaintiff's son per quod servitium 

amisit, the plaintiff must either prove actual force, or Knowledge on the 
part of the defendant, that the young man was under age. Negro Samp" 
son Somhoy v. Loring, ii. 318. 

16. See Jurisdiction, 47. Mickum v. Paul, ii. 568. 

17. In trespass quare clausum fregit, the plaintiff must prove a trespass in the 

county in which the suit is brought. Gorman v. Marsteller, ii. 311. 

18. If the close be partly in Virginia, and partly in the District of Columbia^ 

the injury done in the Virginia part may be given in evidence under the 
alia enormia. An entry into the district part of the close, with intent to 
do injury in the other part, is unlawful, although without such intent it 
would have been lawful. Ibid, 

19. See Evidence, 457. Reynolds v. Baker^ iv. 104. 

TRIAL. 

1. If a juror in a civil cause, be taken suddenly ill, the jury may be dis- 

charged, and the trial postponed to the next term. Young v. Marine Ins* 
Co, \. 566. 

2. The two jurors first sworn in the cause, are the proper triers of a challenge 

for favor. Negro Clem Joice v. Alexander, i. 528. 

3. The Court will not permit counsel to argue to the triers of a challenge foi 

fitvor. Ibid. 

TROVER. 
1. In trover, a demand and refusal are not evidence of conversion, if there 
be an oral agreement that the defendant should retain the possession of 
the goods as coUateral security ; although by a previous written agree- 
ment, the defendant was bound to deliver them on demand. Mcintosh t. 
Summers^ L 41. 

26* 
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TROVER, (continued,) 

2. General property in the goods, without actnal possession, is sujfficient to 
maintain trover. Cook v. Woodrow,\. 437. 

S. An agreement to sell and transfer goods seized and held as a distress for 
rent due by the vendor, will transfer the general property so as to ena- 
ble the vendee to maintain trover after the goods have been replevied. 
lUd. 

4. Trover will not lie against the master of a vessel for the cargo, unless the 

freight is paid or tendered, or the payment is waived ; nor if the goods 
were lost so that they did not come to the use of the defendant Hodg- 
son V. Woodhouse, i. 549. 

5. In trover for ** a chest containing sundry tools," and '' a trunk containing 

sundry clothes," the plaintiff cannot give evidence of the value of the 
tools and clothes, the aefendant being charged only with the conversion of 
the chest and trunk containing the tools and clothes, and not of the tools 
and clothes themselves. Bali v. Patterson j i. 604. 

6. A declaration in trover for "a tool-chest containing divers tools and work- 

ing utensils," and <*a trunk containing clothes, is sufficiently certain. 
Id. 607. 

7. See Baron and Feme, 1 1. HoUenhach v MUler, iii. 1 76. 

8. See Distress, 16. King v. Fearsonj iii. 255. 

TRUST. 

1. The legal title of the trustees cannot be set up against the cestui que trust. 

O'Neal V. Brown^ i. 69. 

2. By the Maryland Acts of 1791, c. 45, § 2, and 1793, c. 58, the legal title 

vests in the cestui que use* Ibid. 
8. A deed conveying, in trust to secure certain creditors, certain specified 
articles of persomil property, does not protect, from the general creditors, 
articles purchased to supply the place of articles sold by the trustee, un- 
less so stipulated in the deed of trust. Letoumo v. Ringgold^ iii. 103. 

4. See Charitable Uses, 1, 3, 3. Barnes v. Barnes, iii. 269. 

5. See Equity, 48, 49, 50. Oneale v. Caldwell^ iii. 312. 

6. Jd. 55 - 59. Hayman v. Keally et al. iii. 325. 

7. See Practice, 426. Farmers and Mechanics Bank v. Gailher^ iii. 347. 

8. See Attorney, 8, 9. Boone v. Clarke, iii. 389. 

9. See Deed, 13. Bank of the United States v. Benning, iv. 81. 

10. See Equity, 83, 84. Nicholson v. McGuire, iv. 194. 

11. See Ejectment, 14. Waters et al. v. Butler, iv. 371. 

12. The trustee of a family settlement, in which infants are interested, may be 

changed, by the consent of the parties, upon a bill filed for that purpose 
only. Young v. Young, iv. 499. 
18. See Baron and Feme, 16. Marshall v. Dorsett, iv. 696. 

14. Id. 19. Markoe et ux. y. Maxcy, v. 306. 

15. Id. 20-24. Bai\k of the United States v. Lee, v. 319. 

16. See Equity, 124. Dutilh v. CoursauU, v. 349. 

17. See Damages, 28. Connolly v. Belt, v. 405. 

18. If there be no person in existence competent to receive payment of the 

debt, to secure which, property has been conveyed in trust, the Court 
will, after the lapse of sixteen years, decree a conve}'ance by the trustee 
to the heirs of the debtor. Saunders y. Mason, y. 470. 

19. See Decree, 5. Carroll v. Dowson, v. 514. 
80. See Equity, 183. Markoe v. Coxe, y. 537. 

USAGE. 

1. See Bills and Notes, 84. Monroe y. MandeviUe, ii. 187. 

2. /(/. 188. Bank of Alexandria y. Denedfe,!!. 488. 
8. Id. 189. Bank of Columbia y. Lawrence^ ii. 510. 
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USAGE, (continued ) 
4. Id. 151. Patrioiic Bank v. Farmers Bamky ii. 560. 
6. /c/. 163. Coyle v. Gozder, ii. 625. 

USE AND OCCUPATION. 

1. In Virginia, an action for use and occupation will lie, if there be a parol 

demise for a time and rent certain, frise v. Decker, i. 190. 

2. See Rent, 40. Bank of Columbia v. Galloway, iii. 353. 
8. Id. 43. Blake v. Grammer, iv. 13. 

USURY. 

1. If a negotiable sixty-day note for $1,500 be put into the hands of a broker, 

to raise money upon, and he buys with it flour, which he sells for $1,200, 
this is not usury. Riddle y. Alandeville, i. 95. 

2. The statute of usury applies to corporations as well as to private persons. 

Bank of Alexandria v. MandeviUe, i. 552. 

3. The Bank of Alexandria, in discounting notes, may deduct the whole inte- 

rest for the whole time they have to run. Ibid. 

4. See Evidence, 240. United States v. Moxley, 11. 64. 
6. Id. 251. Knowles v. Parrotl, ii. 93. 

6. Id. 257. Pierce v. Reintzel, ii. 101. 

7. See Bills and Notes, 87. Gailher v. Lee, ii. 205. 

8. Id. 106. Bank of the United States v. Oa66, ii. 299 ; Union Bank v. Goz- 

zler. Id. 349. 

9. If a promissory note, indorsed by the defendants without an understanding 

that tliey were not to be responsible upon their indorsement, be dis- 
counted by the plaintiff at a rate exceeding the lawful rate of interest for 
the time the note had to run, the transaction is usurious. Nicholls v. 
Pearson, ii. 703. 

10. See Bills and Notes, 183. Fanners and Mechanics Bank v. Gaither, 

iii. 440. 

11. See Discovery. Breckenrvdge v. Peter^ iv. 15, 

12. A rent-charge, or annuity,^ of $500 a year, in consideration of $5,000 

advanced and paid therefor, is not usurious on the face of the grant, 
although it contain the following covenants, namely: that the grantor 
will pay the said rent as it shall become due; and, if not punctually paid, 
' that the grantee may enter and distrain therefor ; and that if the rent 
shall remain thirty days unpaid, and no sufficient distress found on the 
premises charged, the grantee may enter, and from thence remove and 
expel the grantor, his heirs and assigns, and hold and enjoy the same as 
his absolute estate forever thereafler; that the grantor will keep the 
buildings insured against fire ; and will execute and deliver any further 
conveyance necessary more completely to charge the premises with the 
said annuity, and to carry into effect the intention of the parties. And a 
covenant on the part of the grantee, that if the grantor, at any time after 
the expiration ot five years, should pay to the grantee $5,000, and all 
arrttars of rent, the grantee would execute and deliver to the grantor, 
any deed or instrument necessary for releasing and extinguishing the said 
rent or annuity, which, on such payment, should thereafter forever cease 
to be payable. Nor is it a good plea in bar of an avowry of distress for 
rent due by such a grant, that the deed was made in pursuance of an 
agreement that the grantee should "advance" to the prantor $5,000, in 
consideration of which the grantor should, by such a deed, grant to the 

Santee, an annuity or rent of $500, with the covenants aforesaid ; although 
e plea aver that "so" the said deed was made "in consideration of 
money advanced upon and for usur^^," "and there has been reserved and 
taken above the rate of six dollars in the hundred for the forbearance of 
the said sum of $5,000, for the term of one year." Nor is it a good plea 
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USUBT, (conHnued.) 

in bar, of such an avowry, to aay that the deed was made in puraoance of 
an agreement that the grantee should ^^lend" $5,000 to the grantor upon 
the terms and with the covenants contained in the said deed, although 
the plea aver that ^*so" the said grantor saith the deed was made ^*in con- 
sideration of money lent upon and for usury," and that " by the said in- 
denture there has been reserved and taken above the rate of six dollars 
in the hundred for the forbearance of the said sum of $5,000, so lent as 
aforesaid, for the term of one year." Nor is it a good plea in bar of such 
an avowry, to say, that the said deed was made in pursuance of an agree- 
ment^ that the grantee should advance to the grantor $5,000, upon the 
terms and conditions, and in consideration of the covenants, in the said 
indenture mentioned and contained ; and "so" the said John saith that 
the " said deed of indenture was made in consideration of money advanced 
upon and for usury ; and that, by the said indenture, there has been 
reserved and taken above the rate of six dollars in the hundred, for the 
forbearance of the said sum of $5,000 so advanced as aforesaid, for the 
term of one year." Nor is it a good plea, in bar of such an avowry, to 
say, that the said deed was made in pursuance of an agreement that the 
grantee *8hould "lend" to the grantor $5,000, upon the terms and condi- 
tions in the said indenture mentioned and contained, and that he did so 
"lend," &c. And "so" the said John saith 'that the said deed of inden- 
.ture was made in consideration of money "lent" upon and for usury, and 
that, by the said indenture, there hath been reserved and taken above 
the rate of six dollars in the hundred for the forbearance of the said sum 
of $5,000, so lent as aforesaid for the term of one year. Uoyd ▼ Scott, 
iv. 206. 
18. There is no rule of law or practice which forbids the Court to grant a 
new trial where the verdict is against the weight of evidence. Ibid. 

14. A motion for a new trial, is an application to the sound legal discretion of 

the Court Ibid. 

15. The contract prohibited by the statute of usury in Virginia, is a contract to 

receive something for forbearance ; that is, for forbearing to enforce some 
debt or right ; and unless there was a right to demand payment, there 
could be no forbearance ; and, if no forbearance, no usury. Ibid, 

16. See Interest, 8. Oliver v. Decatur, iv. 461. 

17. It is usur^ to take two and a half per cent commission besides the usual 

bank discount Nicholls v. Wright, iv. 700. 

18. The drawer of an inland bill is not a competent witness to prove usury, in 

an action against the acceptor. Ibid. 

19. If it was the usage and custom of the banks and exchange brokers in that 

part of the country where the note was made and indorsed, to discount 
such paper at one per cent for sixty days, and to charge an additional 
premium, from a half of one per cent, to one per cent., tor exchange on 
eastern paper, when such paper was loaned ; and to charge the like dis- 
count and premium for the renewal of the notes given therefor ; such a 
transaction, if bona fide, and not intended as a cloak for usury, is not 
usurious. Whether the transaction was bona fide, is a question of fact 
to be left to the jury under all the circumstances of the case. Bradley 
V. McKee, v. 298. 

20. A covenant absolutely to pay a usurious debt directly to the lender, is not 

a covenant simply to indemnify the surety, although delivered to the 
surety, but is a security for the usurious debt, especiadly if the instrument 
upon its face does not purport to be a covenant to the surety, but an 
undertaking to pay the debt directlv to the lender of the money. A 
covenant to pay a usurious debt to the creditor is void under the statute 
of Virginia, although delivered to the surety who was ignorant of the 
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USUEY, (continued.) 

usury ; it being a security for an usurious debt ; and a surety who inno- 
cently pays the debt, cannot, upon that instrument, recover from the 
debtor the money thus paid. Moncure v. Dermott, ▼. 445. 

21. If the cause of action be usurious, no waiver of the objection^ by the de- 

fendant, in pais J will avail the plaintiff. Ibid. 

22. If a man, in Virginia, 5ona^d€ buy a bond at such a discount that the law- 

ful interest upon the bond will produce him twelve per cent per annum 
upon the purchase-money, it is not usury ; but if he mtended it only as a 
cloak under which to evade the statute, it is usury. Ibid. 
28. If there be no loan of money secured, and it be purchased bondjide, the 
transaction is not usurious, although purchased at such a discount as to 
enable the purchaser to obtainmn interest of twelve per cent, per annum 
upon the purchase-money; and although the bona was made to raise 
money upon, if the purchaser was ignorant of that fact If the instru- 
ment upon which the suit is brought be a security for the usurious debt, 
it is void by the statute, and the plaintifis cannot recover, upon it, the 
money which they, as executors of the surety, paid in satisfaction of such 
usurious debt, although when they paid it they were ignorant of the 
usury ; and it was not necessary that the defendant should have informed 
them of the usury, and instructed them not to pay it Ibid: 

24. See Bank, 30. Union Bank v. Corcoran^ v. 513. 

25. The discount, by a bank, of a note made payable directly to itself, is not 

usurious ;^uch being the usage of the banks. Bat^ of the Metropolis y. 
Moore, v. 518. 

26. The plaintiff is affected by the usury, although he did not know it when he 

purchased the checks. Hill v. Scott, v. 528. 

27. By the law of Pennsylvania, in case of a loan at a higher rate of interest 

than six per cent per annum the plaintiff can only recover the sum ac- 
tually lent with lawful interest ; and the burden of proof ik on the plain- 
tiff to show the amount paid by him to the defendant Ibid. 

VARIANCE. 

1. Variance between the capias and the declaration cannot be pleaded to set 

aside an office-judgment Hartshome v. Ingle, i. 91. 

2. A verdict does not cure a variance between the covenant declared upon 

and the covenant produced on oyer. Ingle v. Collard, i. 152. 

8. In setting forth the forged bill, the omission of the words " account of" is 
fetal. United States v. Peacoci'y i. 215. 

4. A material variance, between the record of the recognizance and the re- 
cital of it in the ^cire/acias, is fatal. Barnes y. Lee, i. 4SQ. 

6. The defendant cannot take advantage of a variance between the writ and 
the declaration by demurrer without praying oyer of the writ. Triplet 
V. Warfield, ii. 237. 

6. If a note varies substantially from that described in the declaration, it can- 

not be given in evidence upon a writ of inquiry. Farmers Bank v. Lloyd, 
ii. 411. 

7. A note payable in sixty days, '^ with interest from date," will not support 

a declaration upon a note payable in sixty days without interest Coyle 
v. Gozzler, ii. 625. 

8. A variance, between the declaration and the capias, is not a ground for 

arresting the judgment. Wilson v. Berry, ii. 707. 

9. See Bills and ^foxES, 169, 170. Blue v. Russel, iii. 102. • 

10. If the legal effect of the instrument be the same, whether the words consti- 

tuting the variance be inserted or not, the variance is not material. 
ConneU v. Milbum, iii. 424. 

1 1. See Bail, 79. Hyer v. SmWi, iii. 487. 
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VARIANCE, (conUnued,) 

12. See Agreement, 8. Tinffey r. CarroU et al. iii. 698. 

13. See Bills and Notes, 192. Carrington y. Ford^ vr. 2S1. 

14. Id. 202. United States t. John Lee, It. 446. 

15. Id. 188. Stone v. Lawrence, iv. 11. 

VENDOR. 

1. See Fraud, 14. GUman v. Herbert, ii. 58. 

2. Id. 17. Conway v. Sherron, ii. 80. 

S. See Contract, 17. Dunlop y. Hepburn, ii. 86. 

4. See Administration, 16. Greenway y. Roberts, ii. 246. 

5. If a deed of land be set aside in equity (afler the death of the purchaser 

and his widow) on account of his ^raud, and the purchase-money be de- 
creed to be repaid by the heirs of the yendor to the administrator of the 
purchaser, to be by him distributed as assets, the widow's second husband 
IS entitled, (as distributee) to his deceased wife's third of the purchase- 
money thus repaid. United States y. Baker, ii. 6 15. 

6. See Estoppel, 4. Corcoran y. Brown et al. iii. 143. 

VENUE. 

1. An issue, sent by the Orphans' Court to this Court to tiy the yalidity of a 

will, cannot be remoyed to the other county under the Act of Congress 
of the 24th June, 1812, § 8. Carter y. Cutting, ii. 58. 

2. The Court has a discretion, upon a motion to change tha yenue ; and will 

not, in general, change it unless the suggestion be accompanied by an 
affidavit stating the grounds of belief that an impartial trial cannot be had 
in the county in which the suit is instituted. Lewis y. Fire Insurance 
Company, ii. 500. 

3. When the defendant, in a criminal prosecution, has .offered himself ready, 

and has pressed for trial in the county of Washington, the Court will 
not, afterward, when the cause is called for trial, change the yenue, upon 
the motion and affidayit of the defendant Under such circumstances it 
is an application to the discretion of the Court. United States ▼. H. H. 
White, y. 78. 

VERDICT. 

1. It must appear, upon a special yerdict, that the offence was committed be- 

fore the filing of the information. Commonwealth y.Leap, i. 1. 

2. After verdict it is too late to object the want ofakpro/ert; or that the ac- 

tion by an administrator is in the dd>et and detinet. Gardner y. lAndo, i. 
78. 
8. A verdict does not cure a variance between the covenant declared upon 
and that produced on oyer. Ingle v. CoUard, i. 152. 

4. In an action upon a bond conditioned to pay money by instalments, if the 

verdict be rendered before all the instalments are payable, the jury must 
find how much is due upon each instalment, and when payable ; as well 
those to become payable, as those already payable. Davidson v. Brown, 
i. 250. 

5. The Court is not bound to give an opinion instanter on the trial of a cause, 

but may direct the point to be saved by a special verdict. Croudson y. 
Leonard, i. 291. 

6. Affidavits of jurymen will not be received to show miscalculation, mistake, 

or misconduct of the jurors in giving their verdict. Ladd v. Wilson, i. 
•305. 

7. Upon an indictment for burglary, the jur^ may find the prisoner guilty of 

larceny only. United States v. Dixon, i. 414. 

8. See Amendment, 30. Arguellies v. Wood, ii. ^79. 

9. See Judgment, 49. Bank of the Metropolis y. Walker, ii. 361. 
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VERDICT, (continued,) 

10. See Damages, 14. Woodr, May^ iii. 172. 

11. See False Pretences, 21, 22. United States v. WatkinSj iii. 441. 

12. Upon a special yerdict the Court cannot, from the facts found, infer other 

facts which the jury might have inferred, but hare not found. Bank of 
Alexandria v. Swann,iv. 136. 

13. See Contract, 87. Corcoran v. Dougherty, iv. 205. 

14. See Assault and Battery, 16. United States v. R. B, Uoyd, iy. 472. 
16. See Replevin, 56, 57. Walker v. Hunter, y. 462. 

VIRGINIA. 

1. Virsin^a had a right to legislate for that part of the District of Columbia 

which was ceded by Vir^nia, until the 27th of February, 1801. Bank 
of Alexandria v. Young, i. 458. 

2. The laws of Virginia in the county of Alexandria are to be considered, in 

respect to the uiws of the United States as common law, that is, not re- 
pealed without negative words, or other repugnant proyisions upon the 
same subject. Ulcere? Sutton v. Mandeville, i. 115. 

VOLUNTARY SETTLEMENT. 

See Equity, 64. Robinson y. Cathcart, iii. 377. 

VOYAGE. 

A yoyage is not ended until the cargo and ballast are discharged. Ex parte 
Sprout Sf Bailey, i. 424. 

WAGER 

1. See Election, 19. Denny y. Elkins, iy. 161. 

3. A wager may be recovered at common law. Flemming y. Foy, iy. 423. 

3. A wager upon the event of a trial, is void in law. United States v. Lucre- 

tia Carrico, v. 112. 

4. See Witness, 123. Ibid. 

WARRANT. 

1. A warrant to recover the penalty of a by-law, must name the plaintiffs by 

their corporate name, and must describe the offence with reasonable cer- 
tainty. Barney v. Corporation of Washington, i. 248. 

2. A warrant of commitment should state probable cause, supported by oath 

or affirmation. Ex parte Burford, i. 276. 
8. A bench-warrant may be issued upon ex parte affidavits, before any pre- 
sentment or indictment by the grand jury, yi cases of treason. United 
States v. Bollman et al. i. 373. 

4. A warrant of commitment must state probable cause, supported hj oath or 

affirmation ; must be under seal ; and must limit the term of miprison- 
ment. Ex parte Sprout ^ Bailey, i. 424. 

5. The word "seal," in a scroll, is a seal to a justice's warrant. Quasre. 

United States v. Hedges, ii. 43. 

6. It is an indictable offence to combine to oppose the execution of a warrant 

issued by a justice of the peace, without Knowing the nature of it, and to 
assault one of the parties attempting to execute it United States y. 
CNeale et al ii. 183. 

7. See Constable, 7. Wells v. Hubbard, ii. 292. 

8. The warrant of a justice of the peace for the violation of a by-law, must 

set forth the offence substantially within the purview of ue by-law. 
White v. Corporation of Washington, ii. 337. 

9. A warrant, for the violation of a bv-law, should specify the by-law, and the 

manner of violating it. So should the judgment Boothe v. Corporation 
of Georgetown, ii. 356. 
10. A signature, in black lead pencil, of a warrant by a justice of the peace, 
is not, in law, a sufficient signature. United States v. Greenberry Thomp- 
son, ii. 409. 
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WARRANT, (continued,) 
11. If a warrant contain, on its face, a cause of arrest within the jiirisdicti^ 
of the magistrate, and purport to liave been issued within his local juris- 
diction, and be, in other respects, formal, the officer is bound to execute 
it ; and resistance is unlawful, although in &ct the offence was not com- 
mitted within the local jurisdiction of the magistrate. Ibid. 

► 12. See By-Law, 21, 28. Delany v. Corjxtration of Washington, iuAbd. 

13. Id. 24. McGunnigle t. Corporation of Washington, ii. 460. 

14. See Judgment, 58. O'iVVti v. ^Tooon, ii. 524. 

15. A warrant of commitment must oe under the seal of the committan^ 

magistrate, and must show a charge upon oath. Ex parte Bennett, ii. 
612. 

16. See Corporation of Washington, 34. Corporation of Washington ▼. 

Lynch, Y. 498. 

WASTE. 

See Injunction, 21, 22. Thurston v. Mustin, lii. 835. 

WHARVES. 

See Corporation of Washington, 13. Kennedy y. Corporation of 
Washington, iii. 595. 

WIDOW. 

See Devise, 6. Farmers Bank v. Hooff, iv. 823. 

WILL. 

1. See Legacy, 3, 4, 5. FoxaU y. McKenny, iii. 206. 

2. See Orphans* Court, 20. Carrico y. Kerhy, iii. 594. 
8. See Freedom, 72. Negro Emanuel y. Ward, iv. 171. 
4.' Id. 73. Negro Kitty v. McPherson, iv. 172. 

5. Id. 76, 77. Negro Sam y. ChUds et al. iv. 189. 

6. See Manumission, 12. Negro Eliza Chapman y. Fenwick, iv. 431. 

7. Id. 8. Negro Quando v. Clagetl, iv. 117. 

8. See Emancipation. Negro Bacchus Bell v. McCormich, y. 398. 

9. See Freedom, 08. Negro George Coots v. Morion, v. 409. 

10. See Devise, 7. McCoun v. Lay, v. 548. 

11. See Appeal, 30. Newton v. Car6ery, v. 626. 

13. See Evidence, 575. Negro Ann Bell v. Greenfield, y. 669. 

WITNESS. 

1. Diligent in^uiiy for a subscribing witness will not dispense with his testi- 

mony, if it appear that he is within the country. Broadwell v. McQish, 
i. 4. 

2. Upon indictment for larceny under the Act of Congress, the owner of the 

stolen goods is a competent witness for the United States, after having 
released to them his half of the fine. United States v. Clancey, i. 13; 
United States v. Hare, i. 82; UnUed States v. McCann, i. 207; United 
States Y. Brown, L*2l0. 
8. A witness, who for want of surety to appear and testify, has been impri- 
soned, is entitled to the daily compensation for the time of imprisonment 
Eleanor Higginson*s case, i. 73. 

4. A witness who cannot testify in a cause without criminating himself, shall 

not be sworn. Neale v. Coningham, i. 76. 

5. Upon a trial for larceny, the owner of the stolen goods is a competent wit- 

ness in chief upon filmg with the clerk of the court, for the use of the 
Prisoner, a release of the witness's right to his half of the fine which the 
!ourt mi^ht impose. United States v. Hare, L 82; United States y. 
Mc Cann, i. 207 ; United States v. Brown, i. 210 ; United States v. Clancey, 
i. 13. 



GENERAL INDEX* 313 

WITNESS, (continued,) 

6. A 8ubp<Bna duces tecum will not be ordered to the clerk of a court in Vir- 

ginia, to bring here original papers filed in his court. Craig v. Richards, 
1.84. 

7. An instrument can be proved only by the subscribing witness. Rhodes v. 

Riggsy i. 87. 

8. A slave cannot be a witness if a white man be a party. Thomas v. James- 

son, i. 91. 

9. A slave may be a witness against a free mulatto, in Alexandria county. 

United States v. Betty Bell, i. 94. 

10. Possession of the goods under one of the parties, is not such an interest as 

will exclude him as a witness in &vor of that party. Hamilton v. Russell, 
i. 97. 

11. Evidence of the defendant's confession will not dispense with the testi- 

mony of the subscribing witness. Smith v. CaroUn, i. 99. 

12. The declarations of a witness, not under oath, may be given in evidence 

to discredit his testimony. Harper v. Reily, i. 100. 

13. Upon an indictment for retailing spirituous liquors, the informer is not 

entitled to half of the penalty, and is a competent witness. United States 
V. Voss, i. 101. 

14. In assumpsit for goods sold and delivered, the defendant may prove a 

partnership between the witness and the plaintiff, by the witness. Love- 
joy V. Wilson, i. 102. 

15. The informer is not entitled to half of the penalty upon a minister for 

marrying a woman under sixteen years of age, witnout the consent of 
her parents, &c., and is therefore a competent witness. United States v. 
Mccormick, i. 106. 

16. An attachment for not attending as a witness, must not be served in 

court ; and if the witness arrive before service of the attachment, and 
makes a reasonable excuse, the Court will countermand the attachment, 
upon payment of the costs of issuing it United States v. Scholfield, i. 
130. 

17. Manumitted slaves are competent witnesses for or against a free mulatto, m 

Washington county. United States v. Barton, i. 132. 

18. Leading questions may be asked in cross-examination. Dawes v. Corco^ 

ran, i. 137. 

19. A slave is not a competent witness in favor of a free mulatto, in a public 

prosecution. United States v. Nancy Swann, i. 148. 

20. It is a contempt of court, in the witness, to refuse to answer proper ques- 

tions before a grand jury ; for which he may be fined, and required 
to give security for his good behavior, united States v. Caton, i. 
150. 

21. The defendant's witnesses who were engaged in the riot, will not be per- 

mitted to cive evidence of their intention in meeting. United States v. 
Dunn et at, i. 165. 
23. After the jury has returned into court to give their verdict, the Court will 
not permit a witness to be examined who has come into court since the 
' jury retired. RHey v. Cooper, L 166. 

23. A witness is not bound to answer a question, the answer to which may tend 

to criminate himself. United States v. Moses, i. 170. 

24. A person interested in supporting a particular location, is not a competent 

witness to prove it. Pancoast v. Barry, i. 176. 

25. A witness may be allowed his fees, although not regularly summoned. 

United States v. Williams Sf -Rfly, i- 178 ; Power v. Semmes, i. 247. 

26. A creditor of an insolvent estate, is a competent witness to support an 

action brought by the administrator against a third person. Ttalbot t. 
Selby, 1 181 ; RoSertson's Administrator v. SeUfy^ i, 211. 

VOL, VI. 27 
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WITNESS, (continued,) 

97. The testunony- of a subscribing witness vcaj be dispensed with, if he is 
absent from the countxy. Jones y. LovelL, 1. 188. 

28. In larceny, the owner of the stden goods is a competent witness fbr the 

United States after releasing to them his interest in the fine. United 
States Y. McCann Sf Duianey, L 207 ; United States y. Scipio Braumy LL 
210; Umted States y. Clancey, Id. IS; United SUUes y. Harey Id. 82; 
United States y. Frank Tolson, Id. 269 ; United States y. Morgan^ Id. 
278 ; United States y. Shorter^ Id. 315. 

29. A witness cannot have an attachment for his fees nntil he has serred an 

order of Court upon the party to pay them. Sadler y. Moore, i. 212. 

30. Counsel may testify as to &cts not confidentially communicated to them by 

their clients. Murray y. Dotoling, i. 151 ; Bank of Columlna y. French, 
i. 221. 

31. The maker of a note is a competent witness for the indorsev. Ibid. 

32. The grantor of a deed, collaterally introduced, is a competent witness to 

prove that the deed was fraudulently obtained. Ibid. 

83. A free negro is a competent witness against a free white man. Quoere f 
United States y. FtsKer, i. 244. 

34. If the subscribing witness to a note be not within reach of the pnxiess of 
this Court, it is not necessary to produce him, or to prove nis hand- 
writing ; but the defendant's handwriting may be proved. Wdford v. 
Eakiny i. 264. 

86. Slaves are competent witnesses for free negroes indicted fo assault and 
battery. Umlsd States v. Negro Terry, i. 318. 

36. A mere honorary obli^tion to indemnify a prosecutor who is liable for 

costs, is not a sufficient interest to exclude the testimony of ih% witness. 
United States v. Lyles, I 3S2. 

37. This Court has power to send an attachment into Virginia for a witness, in 

a civil cause, who lives within one hundred miles of the place of trial ; 
ai^d such attachment is to be directed to and served by the marahal of 
the District of Yii^nia. Voss v. Luke, i. 331. 

38. If there be judgment for one of several defendants, upon a domurrer to his 

separate plea of bankruptcy, he may be examined as a witness for the 
^ other defendants, upon executing a release of his interest in his estate. 

HwUkCs Administrator v. Bacon et al. i. 340. 
89. The Court will not continue a cause for the absence of a witness who has 
been summoned, and who lives within one hundred miles of this place, if 
no attachment has been moved for, although he lives out of this district 
Woods et al. v. Young et al. i. 346. 

40. The Court will not compel a witness to testify against his interest, in a 

cause in which he is interested. Came (f Slade v. McLane, i. 351. 

41. A deposition de bene esse cannot be read in evidence if Ae witness lives 

within one hundred miles of the place ci trial, although he lives out of the 
district ParkN.WiUis,\.Zbl. 

42. Qmbtc, whether this Court can issue an attachment for a witness reading 

in Virginia, less than one hundred miles from tiiis district Lewis v. 
MandanUe, i. 360. 

43. The defendants office-keeper is a competent witness for the defendant, 

because he is equally liable to the action of either partyl Harrisan v. 
Evans, i. 864. ' 

44. The Court will not grant an attachment against a party for not paying his 

witness, unless payment shall have been demanded by a person having 
authority to receive payment ; and that authority must appear. Natly v. 
LamheU, i. 365. 

45. If it appears, upon cross-examination, that the witness is interested, the 

Court will instruct the jury that his testimcmy is not evi^nce. Brohawn 
v. Van Ness, L 366. 
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WITNESS, (continued.) 

46. A free colored man bom of a white woman is a competent witness against 

a white man. Minchin v. Docker, i. 370.. 

47. Evidence that a black man has for many years publicly acted as a free 

man, and been generally reputed to be nee, rebuts the presumption of 
slavery arising from color, and is evidence that he was bom of a white 
woman. Ibid, 

48. A slave is a competent Witness for a free black man, on a criminal prose- 

cution. United States v. Shorter ^ i. 871. 

49. A witness is not competent to testify as to the similarity of handwriting, 

who has only seen, for a few minutes, papers acknowledged by the de- 
fendant to be in his handwriting. United States v. Johnson^ i. 371. 

50. Qucercj whether a person who has declared his disbelief of a future state, is 

a competent witness, and whether such declarations can be given in evi- 
dence to prevent the witness from being sworn and examined. Ruther- 
ford v. Moore, i. 404. 

51. A witness bound by recognizance to appear at a particular term, is not 

bound by that recognizance to appear at the following term, unless his 
recognizance be respited, althougn the cause should be continued. United 
States V. Butler, i. 429. 
53. If a subscribing witness has not been inquired for at the p\ace to which he 
was last traced, evidence of his handwriting cannot be admitted. Cooke 
V. Woodroro, i. 487. 

53. A witness must answer whether he saw the defendant at a public gaming- 

table, inasmuch as the answer cannot criminate^ nor tend to cnminate, 
the witness himself. Ex parte Lindo, i. 445. 

54. If several persons jointly concerned in an assault and battery, be separately 

indicted, each as for his own offence, and all tried at the same time, by 
the same jury, one of the defendants may be examined as a witness for 
the others, united States v. Hunter, i. 446. 

55. The owner of goods, stolen by a slave, in Alexandria county, is not a com- 

petent witness for the prosecution ; because he is entitled to one half of 
the fine which the Court must impose tfnder the act of Congress. United 
States V. MWy Rhodes, i. 447. 

56. The Court will grant a rule on a witness residing in Baltimore, to show 

cause why he should not be attached for not attending according to sum- 
mons. Hodgson ▼. Butts, i. 447. 

57. The Court will send attachments into Alary land, for witnesses who reside 

within one hundred miles of Washington, if they fail to attend according 
to summons. SommerviUe v. French, i. 474. 

58. The plaintiff's clerk who puts a letter into the postoffice, is a competent 

witness for the plaintiff, without a release, in an action against the postr 
master for the loss of the letter. Dunlop v. Monroe, i. 536. 

59. This Court will not grant a commission, in a civil action at common law, to 

take the deposition of a witness residing in Virginia within one hundred 
miles of the place of trial ; because he may be summoned to attend per- 
sonally. Well/ord v. Miller, i. 485. 

60. The person in whose favor a letter of guaranty has been given, may be exa- 

mined as a witness for the plaintiff m an action upon the guaranty ; his 
declarations, therefore, cannot be given^in evidence. Reid et al. v. Hodg- 
son, i. 491. 

61. It is not necessary that the handwriting of a party should be proved by a 

person who has seen him write. Ibid. 

62. IT the testimony of a subscribing witness cannot be had, evidence may be 

given of his handwriting ; and it is not necessary that the jury should be 
satisfied of the handwriting of the subscribing witness, if they are satisfied 
as to that of the maker. Cook v. Neakj i. 498. 
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WITNESS, (continued.) 
68. The principal obligor in a bond is a competent witness for the sniety. 
Harper v. Smithy i. 495. 

64. Citizens of Alexandria are competent witnesses in an action of debt for the 

penalty of a by-law of the corporation. Common Council t. Brockett^ i. 
505. 

65. Free bom negroes, not subject to any tenn of servitude by law, are com-' 

pet«nt witnesses in all cases. Color alone is no objection to a witness. 
United States y. MuUany, i. 517. 

66. A slave is not a competent witness against a free bom mulatto not subject 

to any term of servitude by law. united States v. Peggy Hill, i. 521. 

67. If a cause be postponed for two or three days, witnesses attending from 

Baltimore will be allowed payment for those days. Hance v. AlcCormick, 
i. 622. 

68. The two jurors first sworn in a cause are the proper triers of a challenge 

for favor. Negro Clem Joice v. Alexander, i. 528. 

69. The challenged juror cannot be examined as a witness to the triers. Ibid. 

70. Witnesses may be separated and examined, each out of the hearing of the 

others. Ibid. 

71. The Superintendent of Washington City is a competent witness for the 

plaintiffs in a suit brought in the names of the former commissioners to 
whose rights he has succeeded. Thornton v. Stoddert, L 534. 

72. A subscribing witness to a deed, in Alexandria county, maybe compelled 

to attend the Court to prove its execution, so that it may be recorded. 
Irwin V. Dunhp, i. 552. 

73. The prosecutor, whose name is written at the foot of the indictment for a 

misdemeanor in Alexandria county, b not a competent witness for the 
prosecution. United States v. Birch, i. 571. 

74. Tpe wife of one of the defendants is not a competent witness for the plain- # 

tiff, although her husband has been discharged under the insolvent act 
Bank of Alexandria v. MandevUle, i. 575. 

75. A creditor of a firm is a competent witness to prove its existence ; ao is a 

stockholder of a company who holds stock in the plaintiff's bank. Ibid, 

76. The Court will not, in a civil suit, attach a witness who lives more than 

100 miles from the place of trial ; nor issue a subpotna commanding him • 

to go and testify before a magistrate. Henry v. Ricketts et al. i. 580. i 

77. In an action for the use of a count)', inhabitants of the county are compe- i 

tent witnesses for tiie plaintiff. Governor of Virginia v. Evatis et al. i. I 

78. The principal obligor is a competent witness for the sureties upon a collate- 

ral issue. Where the defendants plead separately in an action upon a 

bond with a collateral condition, the principal obligor is a competent 

witness for the sureties; and so, one surety is a competent witness for 

another surety ; but the sureties are not competent witnesses for the prin- | 

cipal. Ibid. 

79. If a witness be a surety for costs, the Court will permit other security to be 

substituted, so as to remove the interest of the witness. Ibid. 

80. The mother of a bastard is a competent witness for the United States, on 

an indictment of the supposed father, under the Maryland Act of 1781, 
c. 13, and maybe cross-examined as to her connection with other persons. 
United States v. Collins, i. 592. 

81. On an indictment for bigamy, a person who has an action pending against j 

the prisoner for goods fumishea to the supposed first wife, is not a compe- 
tent witness to prove the first marriage. United Stales v. Maxwell, i. 605. 

82. Witnesses cannot be sent to the srand jury on the part of the accused ; 

nor can a grand juror, after he is sworn, be withdrawn for a cause which i 

existed before he was sworn. United States v. Palmer^ ii. 11. 
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WITNESS, (continued,) 

83. Witnesses may be removed while others are being examined. One joint de- 

"fendant in an action (^assumpsit cannot confess judgment so as to enable 
him to testify in behalf of the other defendants. If several actions against 
several underwriters upon the same policy, are submitted to the same jury, 
at the same time, and. the jury find verdicts against some of them, and wish 
to consider further as to the others, those underwriters, against whom 
verdicts were found, cannot be examined as witnesses for the others. 
Patton V. Jannei/y ii. 71. 

84. See Administration, 12. Thompson v. Afflickj ii. 67. 

85. See Evidence, 1-186. 

S6. See Evidence, 471, 419. Patriotic Bank v. Coote, iii. 169. 

87. A colored man is not a competent witness in Alexandria, against a colored 

man indicted jointly with a white man for a riot United States v. James 
Birch et al, iii. 180. 

88. By the law of Mar}']and, witnesses can be permitted to testify upon affirma- 

tion only when they are members of some religious society who profess 
to be conscientiously scrupulous of taking an oath. Bank of Columbia v. 
Wright^ iii. 216. 

89. The person whose paper is forged, is a competent witness for the prosecu- 

tion. United States v. Broxcn, iii. 268. 

90. See Evidence, 431. Bank of United States v. Washington, iii. 295. 

91. See Gaamnq, 16. United States v. Strolher, iii. 432. 

92. Before a witness can be admitted to testify upon affirmation instead of an 

oath, the Court must be satbfied that he is one of a society who profess to 
be conscientiously scrupulous of taking an oath. If the witness is con- 
sidered by the society of Quakers, as a member of that society in principle 
and religious profession, and usually meets with them for religious worship, 
and hiis applied to be admitted to a full participation of all the civil privi- 
leges, and the moral discipline of the society, he may be pennitted to 
testify upon solemn affirmation instead of an oath. King v. Fearson^ iii. 
435. 

93. See Challenge, 25. United States v. Watkins^ iii. 441. 

94. A witness is not bound to answer before the grand jury, a question, the 

answer to which might implicate himself; and he is the sole judge 
whether it will. The Court is to decide whether the answer could impli- 
cate the witness. Sanderson*s case, iii. 638. 
96. See Evidence, 43. Bank of Alexandria v. McCrea, iii. 649. 

96. See Slave, 103, United States v. Charity Gray, iii. 681. 

97. See Evidence, 458. Hilton v. Beck, iv. 107. ^ • 

98. See Deposition, 59. Gustine v. Ringgold, iv. 191. 

99. See Special Session, 2. United States v. Christiana Williams, iv. 372. 

100. See Bills and Notes, 202. United States v. Lee, iv. 446. 

101. A witness is not incompetent because he feels bound in honor to indemnify 

the part^ who calls him as a witness, in case the judgment should be 
against him, if he has made no promise to indemnify lum, nor la bound, 
in law, so to do. .Corporation of Washington v. Fotder, iv. 458! 

102. See Evidence, 486. United States \, Anderson, iv. 476. 

103. Id. 487. United States v. Masters, iv. 479. 

104. Id, 488 to 493. United States v. Woods, iv,484. 

105. Id. 498. Wallar v. Stewart, iv. 532. 

106. Jd. 499. Bank of the United States v. Davis, iv. 633. 

107. See Attachment, 95. Ex parte Gorman, iv. 572. 

108. See Evidence, 502. United States v. Davidson et al iv. 576. 

109. Id. 503. United States v. Jackson, iv. 577. 

110. A mulatto born of a white woman, and not in a state of servitude by law, 
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WITNESS, (continued.) 

is a competent witness for a white man. United States v. Davis, iv. 606. 

111. Serving out the term of imprisonment in the penitentiary for felMy, does 

not restore the party to his competency as a witness. United Steles t. 
Brown, iv. 60%' 

112. See Joint Defendants, 15. United States v. CampbeU et al iv. 658. 

113. See Assault and Battebt, 20. United States v. Fitton, iv. 658. 

114. Free negroes and mulattoes, not bom of white women, are not competent 

witnesses a^inst free negroes and midattoes not in a state of servitade 
by law. United States v. Negro Beddo et al. iv. 664. 

115. Sec Evidence, 508. United Slates v. Fentoick et al. iv. 675. 

116. Id. 509. United States v. Tarlton, iv. 682. 
] 17. Id. 511. United States v. Crandell, iv. 683. 

118. See Negligence, 5. Beltzhoover v. Stockton, iV. 695. 

119. See Usury, 17. NichoUsy. Wright, iv. 700. , 

120. Upon trial of an indictment against the husband for assatdt and batteTy i 

upon his wife she was permitted to testify against him upon the authority i 

of Fitton*s case, at November tenn, 1835. United States v. Negro SmaUr | 
wood, V. 35. 

121. See Slave, 142. United States v. Negro PriscUla West, v. 85. } 

122. See Evidence, 529-533,535. Uniud States y. flichard IT. White, ▼. 38. i 

123. A witness cannot be rejected because she has been provoked to bet upon 

the event of the trial. United States v. Lucretia Carrico, t. 112. 

124. See BiLLA and Notes, 212. White v. Bums, v. 123. 

125. Id. 217. Bradley v. Knox el al. v. 297. 

126. A witness upon cross-examination, is not to be questioned as to any facts 

tending to disgrace him, which the party would not be penuitted to prove 
aliunde. United States y. Hudland, v. 309. 

127. See SexNTENCe, 2. United States v. Farrell, v. 311. 

128. Free colored persons, not bom of white mothers, are not competent wit- 

nesses against a colored person bom of a white woman. TJnitid Stat^ v. 
Beddo, V. 378. 
139. Sec Bills and Notes, 219. Mason v. Mari, v. 397. 

130. Sec AuTiioniTY, 7. Welch v. Hoover, v. 444. 

131. Sec Evidence, 554-557. United States v. R. H. White, v. 457. 

132. A person who borrows checks payable to bearer to raise money upon for 

his accommodation, but has not indorsed them, is a competent witness for 
the defendant to prove usury. HUl v. Scott, v. 523. 

133. See Freedom, 99. Thomas v. Mackall, v. 536. 

134. See Equity, 138 «- 141. Walker v. Parker, v. 639. 

WRIT OF INQUIRY. 

1. In executing a writ of inquiiy in Alexandria, the plaintiff's own affidarit 

may be read in evidence of'^the amount of damages. Keene v. Cooper, n. 
215. 

2. See Variance, 6. Farmers Bank v. Lloyd, ii. 411. 

3. See Judgment, 76. Reiling v. BoUer, iii. 212.' 
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